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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PAUL HARVEY, MERYL
EICHENBAUM, and ROXANNE
KUZOWSKY, as representatives of a
class of similarly situated persons, and
on behalf of the BED BATH &
BEYOND, INC. 401(K) SAVINGS
PLAN,

Plaintiffs,
V.
BED BATH & BEYOND, INC.
401(K) SAVINGS PLAN
COMMITTEE and LAURA
CROSSEN,

Defendants.

Case No. 2:23-cv-20376-CCC-SDA

DECLARATION OF JENNIFER K. LEE IN SUPPORT OF PLAINTIFFS’
MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENT

I, Jennifer K. Lee, declare and state as follows:

1. [ am a partner at the law firm of Engstrom Lee LLC, and counsel for

Plaintiffs Paul Harvey, Meryl Eichenbaum, and Roxanne Kuzowsky in the above-

captioned action. I submit this declaration in support of Plaintiffs’ Motion for

Preliminary Approval of Class Action Settlement and Certification of the

Settlement Class Under Fed. R. Civ. P. 23(b)(1).
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SETTLEMENT TERMS

2. Attached hereto as Exhibit 1 is a true and correct copy of the proposed
Class Action Settlement Agreement (“Settlement Agreement”). The Settlement
resolved Plaintiffs’ class action claims against Defendants Bed Bath & Beyond,
Inc. 401(k) Savings Plan Committee and Laura Crossen regarding Defendants’
management of the Bed Bath & Beyond, Inc. 401(k) Savings Plan (“Plan”).

3. The Settlement Agreement calls certification of the following
Settlement Class:

All Participants whose individual Plan accounts were adjusted by any

amount due to the Market Value Adjustment that was applied to the

Plan’s interest in the MassMutual Guaranteed Interest Account after

Bed Bath & Beyond passed a resolution to terminate the Bed Bath &

Beyond, Inc. 401(k) Savings Plan in 2023, along with their
Beneficiaries and Alternate Payees of record, excluding Defendants.

Settlement Agreement § 1.43.

4. Under the Settlement, Defendants or their insurers will pay $1.95
million to a Qualified Settlement Fund (“QSF”). Id. § 1.22. The net proceeds of the
QSF after accounting for any attorneys’ fees, costs, administrative expenses, and
class representative compensation) will be distributed to eligible Class Members in
accordance with the Plan of Allocation in the Settlement. /d. §§ 1.26, 5.1. Under
the Plan of Allocation each Class Member’s Settlement Credit Amount shall be
equal to the Net Settlement Amount multiplied by the percentage of the Market

Value Adjustment charged to the Plan account(s) of that Class Member (or to the

2



Case 2:23-cv-20376-CCC-SDA Document&ls-l Filed 02/14/25 Page 3 of 121 PagelD:
Plan account(s) of the Participant on whom the Class Member’s membership in the
Settlement Class is based). /d.

5. Settlement Class Members who properly submit a claim form will
have their distribution rolled over to an individual retirement account or other
eligible employer plan. /d. § 5.4.1. Other Settlement Class Members will receive a
direct payment by check. Id. § 5.4.2, 5.4.3. Otherwise, the treatment of Class
Members is identical for purposes of the Plan of Allocation.

6. The Gross Settlement Amount ($1.95 million) compares favorably in
relation to the total losses suffered by the Plan ($6.58 million). This is especially
true in light of the novelty of the claim and potential defenses regarding loss

causation.

INVESTIGATION, DISCOVERY., AND SETTLEMENT NEGOTIATIONS

7. Throughout this litigation, our firm has vigorously represented the
interests of the class. Prior to filing the Complaint in this action, my colleagues and
I conducted a thorough investigation of the claims that were asserted and the
factual basis for those claims. This included reviewing publicly available
information relating to the Plan, examining our clients’ account statements, and
conducting an analysis of the Plan’s losses.

8. On December 12, 2023, Defendants moved to dismiss both claims.

Dkt. 24. In response, Plaintiffs filed a First Amended Complaint (“FAC”) on
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January 9, 2024. Dkt. 28. Defendants moved to dismiss the FAC on January 30,
2024. Dkt. 34. Briefing on that motion was completed on March 4, 2024. Dkts. 37,
40.

9. While briefing Defendants’ motion to dismiss, the Parties engaged in
preliminary informal discovery. See Dkt. 45. This included production of (1) the
Plan Document, (2), the Trust Agreement, (3) the complete contract governing the
GIA, (4) 404a-5 disclosures, and (5) 408(b)(2) disclosures. /d. The Parties also
exchanged initial disclosures. /d.

10.  On August 28, 2024, the Court concluded that “mediation would
conserve the resources and be in the best interests of the Court and the parties” and
administratively terminated Defendants’ pending Motion to Dismiss Plaintiffs’
First Amended Complaint without prejudice and ordered the Parties to participate
in mediation with Judge Mark Falk (Ret.). Dkt. 49. That mediation was held on
October 29, 2024. Dkt. 52. Although the case did not settle that day, the session
ended with a mediator’s proposal that the Parties considered for several weeks. /d.
On December 2, 2024, the Parties reconvened for a second mediation session and
reached a settlement-in-principle. Dkts. 55 and 56.

PROFESSIONAL BACKGROUND

11. Tam licensed to practice law in the States of Minnesota and New

York, and also have been admitted to practice in several federal district courts and
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appellate courts. A list of jurisdictions and courts in which I have been admitted is

set forth below:

Supreme Court of the United States
Ist Circuit Court of Appeals
5th Circuit Court of Appeals
6th Circuit Court of Appeals
7th Circuit Court of Appeals
9th Circuit Court of Appeals
U.S.D.C. for the Northern District of Illinois
U.S.D.C. for the Northern District of Indiana
U.S.D.C. for the Eastern District of Michigan
U.S.D.C. for the Western District of Michigan
U.S.D.C. for the Eastern District of New York
U.S.D.C. for the Southern District of New York
U.S.D.C. for the Western District of New York
U.S.D.C. for the Eastern District of Wisconsin
Minnesota Supreme Court
New York Supreme Court

[ am in good standing in every jurisdiction and court in which I have been admitted
to practice.

12.  Ireceived my law degree from the University of Chicago Law School
in 2010 and my B.A. from Yale College in 2006. I have been actively engaged in
the practice of law since 2010 and have substantial class action experience. For the

past eight years, my practice has focused on class action cases, almost exclusively

on ERISA class actions.

13. Engstrom Lee is a boutique ERISA and employment firm. In 2022 1,
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along with three of my current partners (Carl Engstrom, Brandon McDonough, and
Mark Thomson), separated from Nichols Kaster PLLP, to found Engstrom Lee.
Prior to separating from Nichols Kaster, we were attorneys in that firm’s ERISA
practice group, which had recovered more than $300MM for its clients since
Engstrom founded the practice in 2015.

14. My partners and I have the requisite skills and experience necessary to
serve as class counsel. I have been appointed class counsel in several class actions
in ERISA cases against defendants such as McKinsey & Co., Allianz Asset
Management of America, American Century, BB&T, among others. My partners
have likewise been appointed class counsel in dozens of class actions in actions
against Putnam Investments, LLC, Deutsche Bank, American Airlines, Allina
Health System, Lowe’s Co., Fidelity, Fujitsu Tech, among others. Collectively, we
have litigated numerous ERISA class actions, settling many while taking others to
trial. My partners and I have also been invited to speak at industry and bar events
on ERISA class actions. None of Plaintiffs’ counsel has ever been disciplined or
sanctioned and we have comported ourselves ethically in this case. A complete
firm biography listing representative matters of Plaintiffs’ counsel is attached to
my declaration as Exhibit 2.

SETTLEMENT ADMINISTRATOR

15. Analytics Consulting, LLC (“Analytics™) has been selected to serve as
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the Settlement Administrator in this matter. Analytics was selected following a
competitive bidding process and they were the most competitive. Analytics has
extensive experience administering class action settlements, including several
ERISA settlements in this circuit. A copy of Analytics’ company profile is attached
as Exhibit 3.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the
foregoing is true and correct.

Dated: February 14, 2025 /s/Jennifer K. Lee
Jennifer K. Lee
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 14, 2025, the foregoing was
electronically filed using the CM/ECF system, causing a Notice of Electronic

Filing to be transmitted to all counsel of record.

/s/ Andrew R. Frisch
Andrew R. Frisch
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EXHIBIT 1
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PAUL HARVEY, MERYL Case No. 2:23-cv-20376-CCC-SDA
EICHENBAUM, and ROXANNE
KUZOWSKY, as representatives of a
class of similarly situated persons, and
on behalf of the BED BATH &
BEYOND, INC. 401(K) SAVINGS
PLAN,

Plaintiffs,
V.
BED BATH & BEYOND, INC.
401(K) SAVINGS PLAN
COMMITTEE and LAURA
CROSSEN,

Defendants.

CLASS ACTION SETTLEMENT AGREEMENT

This CLASS ACTION SETTLEMENT AGREEMENT (“Settlement
Agreement”) is made and entered into pursuant to Rule 23 of the Federal Rules of
Civil Procedure. This Settlement Agreement is entered into by and between the
Class Representatives in this Class Action, for themselves and on behalf of the
Settlement Class and the Plan, on the one hand, and Defendants, on the other.

NOW, THEREFORE, without any admission or concession on the part of
the Class Representatives of any lack of merit of the Class Action whatsoever, and
without any admission or concession on the part of Defendants as to the merits of
the allegations, claims asserted in the Class Action, or any other unlawful conduct
or wrongdoing, it is hereby STIPULATED AND AGREED, by and among the
Settling Parties to this Settlement Agreement, through their respective attorneys,
subject to approval of the Court pursuant to Federal Rule of Civil Procedure 23(e),
in consideration of the benefits flowing to the Settling Parties from the Settlement
Agreement, including avoiding the inherent risks, difficulties, uncertainties, and
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delays in conclusively resolving complex ERISA litigation such as the Class
Action, that all Released Claims as against the Released Parties shall be
compromised, settled, released, and dismissed with prejudice, upon and subject to
the following terms and conditions:

1. ARTICLE 1 - DEFINITIONS

As used in this Settlement Agreement and the Exhibits hereto, unless
otherwise defined, the following terms have the meanings specified below:

1.1. “Administrative Expenses” means expenses incurred in the
administration of this Settlement Agreement, including (a) all fees, expenses, and
costs associated with providing the Settlement Notice to the Class Members; (b) all
expenses related to taxes (including taxes and tax expenses noted in Section 4.5);
(c) all expenses and costs associated with the distribution of funds under the Plan
of Allocation; (d) all fees and expenses of the Settlement Administrator and
Escrow Agent; (e) all fees and expenses of the Independent Fiduciary, and (f) all
fees, expenses, and costs associated with providing CAFA Notices. Excluded from
Administrative Expenses are the Settling Parties’ respective legal fees and
expenses. Administrative Expenses shall be approved by the Court and paid or
reimbursed from the Qualified Settlement Fund.

1.2. “Alternate Payee” means a person other than a Participant or
Beneficiary in the Plan who is entitled to a benefit under the Plan as a result of a
Qualified Domestic Relations Order (“QDRO”), where the QDRO relates to the
benefit of a Participant.

1.3. “Attorneys’ Fees and Costs” means the amount awarded by the Court
as compensation for the services provided and expenses advanced and carried by
Class Counsel. The amount of Attorneys’ Fees that Class Counsel will seek shall
not exceed one-third of the Gross Settlement Amount and shall be deducted from
the Gross Settlement Amount and paid from the Qualified Settlement Fund. In
addition, Class Counsel also will seek reimbursement for all litigation costs and
expenses advanced and carried by Class Counsel for the duration of this Class
Action, which also shall be paid from the Qualified Settlement Fund.

1.4. “BBB” means Bed, Bath & Beyond, Inc.

1.5. “Beneficiary” means a person who is entitled, based on the
designation of a Participant or by the terms of the Plan, to receive a benefit under
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the Plan that is derivative of a Participant's benefit under the Plan, other than an
Alternate Payee.

1.6. “CAFA” means the Class Action Fairness Act of 2005, 28 U.S.C.
§§ 1711-1715.

1.7. “CAFA Notice” means notice of this proposed Settlement to the
appropriate federal and state officials pursuant to CAFA, substantially in the form
set forth in Exhibit E hereto.

1.8. “Class Action” means Harvey, et al. v. Bed Bath & Beyond, Inc.
401 (k) Savings Plan Committee, et al., Civil Action No. 2:23-cv-20376-CCC-
SDA, in the United States District Court for the District of New Jersey.

1.9. “Class Counsel” means Engstrom Lee LLC and Morgan & Morgan,
P.A.

1.10. “Class Representatives” means Paul Harvey, Meryl Eichenbaum, and
Roxanne Kuzowsky on behalf of themselves, the Plan, and each of the Class
Members, and their respective Successors-In-Interest.

1.11. “Class Representative Compensation” means the amount awarded by
the Court as compensation for the services provided by the Class Representatives
in the Class Action and the risks assumed by the Class Representatives in the Class
Action.

1.12. “Complaint” means the First Amended Class Action Complaint filed
in the Class Action on January 2, 2024, at Dkt. 28.

1.13. “Court” means the United States District Court for the District of New
Jersey.

1.14. “Defendants” means Bed Bath & Beyond, Inc. 401(k) Savings Plan
Committee (“Committee”) and Laura Crossen (“Crossen”).

1.15. “Defense Counsel” means counsel for Defendants, Morgan, Lewis &
Bockius LLP.

1.16. “Escrow Agent” means Huntington National Bank or another entity
selected by Class Counsel, subject to approval by Defendants, which approval shall
not be unreasonably withheld, to act as escrow agent for any portion of the Gross
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Settlement Amount deposited in or accruing in the Qualified Settlement Fund
pursuant to this Agreement.

1.17. “ERISA” means the Employee Retirement Income Security Act of
1974, as amended, 29 U.S.C. § 1001 ef seq., including all regulations promulgated
thereunder.

1.18. “Final Fairness Hearing” means the hearing scheduled by the Court to
consider (a) any objections by Class Members to the Settlement; (b) Class
Counsel’s petition for Attorneys’ Fees, Costs, and Administrative Expenses; and
(c) whether to finally approve the Settlement under Fed. R. Civ. P. 23.

1.19. “Final” means, with respect to any judicial ruling, order, or judgment,
that the period for any motions for reconsideration, motions for rehearing, appeals,
petitions for certiorari, motions challenging the judicial ruling, order, or judgment,
or the like (“Review Proceeding”) has expired without the initiation of a Review
Proceeding, or, if a Review Proceeding has been timely initiated, that it has been
fully and finally resolved, either by court action or by voluntary action of any
party, without any possibility of a reversal, vacatur, or modification of any judicial
ruling, order, or judgment, including the exhaustion of all proceedings in any
remand or subsequent appeal and remand.

1.19.1. The Settling Parties agree that absent an appeal or other
attempted Review Proceeding, the Final Approval Order becomes Final
thirty-five (35) calendar days after its entry by the Court.

1.19.2. Notwithstanding any other provision hereof, the Final
Approval Order shall be deemed Final without regard to whether the Court
has entered an order regarding the award of Attorneys’ Fees and Costs,
Administrative Expenses, and Class Representative Compensation or
whether such an order has become Final, or is reversed or modified on
appeal.

1.20. “Final Approval Order” means the entry of the order and final
judgment approving the Settlement Agreement, implementing the terms of this
Settlement Agreement, and dismissing the Class Action with prejudice, to be
proposed by the Settling Parties for approval by the Court, in substantially the form
attached as Exhibit D hereto.

1.21. “GIA” means the MassMutual Guaranteed Interest Account.
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1.22. “Gross Settlement Amount” means the sum of ONE MILLION NINE
HUNDRED AND FIFTY THOUSAND ($1,950,000.00), contributed to the Qualified
Settlement Fund in accordance with Article 4.

1.22.1. The Defendants shall pay or cause to be paid
$1,950,000.00 in full settlement of Plaintiffs’ claims against them.

1.22.2. Neither Defendants nor their insurers will make any
additional payment in connection with the Settlement of the Class Action.

1.23. “Independent Fiduciary” means Gallagher Fiduciary Advisors, LLC ,
which has no relationship to any of the Settling Parties and will serve as an
independent fiduciary to the Plan to approve and authorize the Settlement of
Released Claims on behalf of the Plan in accordance with Section 2.1.

1.24. “Market Value Adjustment” means the market value adjustment that
was applied to the Plan’s interest in the GIA after BBB passed a resolution to
terminate the Plan in 2023. The Settling Parties agree that the Market Value
Adjustment was $6,575,624.

1.25. “Mediator” means Mark Falk, Retired U.S. District Judge, who
presided over a remote mediation in this Class Action on October 29, 2024, with
substantial follow up with the Settling Parties on December 2, 2024 (the
“Mediation”).

1.26. “Net Settlement Amount” means the Gross Settlement Amount plus
any interest earned by the Qualified Settlement Fund minus: (a) all Attorneys’ Fees
and Costs; (b) Administrative Expenses, other than taxes withheld or payable with
respect to Class Members’ receipt of their Settlement Credit Amount; and (c) all
Class Representative Compensation.

1.27. “Non-Rollover-Electing Settlement Class Member” means a
Settlement Class Member who does not submit a Rollover Form or whose Rollover
Form is rejected by the Settlement Administrator.

1.28. “Participant” means a person who had an account in the Plan at the
time of the Market Value Adjustment.

1.29. “Person” means an individual, partnership, corporation, limited
liability company, governmental entity or any other form of legal entity or
organization.
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1.30. “Plaintiffs” means the Class Representatives and each Settlement
Class Member.

1.31. “Plan” means the Bed Bath & Beyond, Inc. 401(k) Savings Plan, and
the trust created and attendant to the Plan.

1.32. “Plan of Allocation” means the method of allocating and distributing
the Net Settlement Amount to Settlement Class Members as set forth in Section
5.1.

1.33. “Preliminary Approval Order” means the order of the Court to be
proposed by the Settling Parties for approval by the Court in substantially the form
attached hereto as Exhibit C, whereby the Court preliminarily approves this
Settlement.

1.34. “Qualified Settlement Fund” means the interest-bearing settlement
fund account to be established and maintained by the Escrow Agent in accordance
with Articles 4 & 5 herein and referred to as the Qualified Settlement Fund (within
the meaning of Treas. Reg. § 1.468B-1).

1.35. “Released Claims” means any and all claims arising from or in any
way related to the allegations and claims in either the original or First Amended
Complaint filed in the Class Action, any and all claims that could have been
asserted by Plaintiffs in the Class Action based upon information and discovery
available to Plaintiffs and their counsel, and any and all claims (known or
unknown) concerning the management or administration of the Bed Bath &
Beyond, Inc. 401(k) Savings Plan at issue in this action, as well as any claims:

1.35.1. That would be barred by res judicata based on entry of
the Final Approval Order;

1.35.2. That relate to the direction to calculate, the calculation of,
and/or the method or manner of allocation of the Qualified Settlement Fund
to any Settlement Class Member in accordance with the Plan of Allocation;
or

1.35.3. That relate to the approval by the Independent Fiduciary
of the Settlement, unless brought against the Independent Fiduciary alone.

1.35.4. The Class Representatives, Settlement Class Members
and the Plan expressly waive and relinquish, to the fullest extent permitted
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by law, any and all provisions, rights, and benefits conferred by Section
1542 of the California Civil Code, which provides that a “general release
does not extend to claims which the creditor does not know or suspect to
exist in his favor at the time of executing the release, which if known by him
must have materially affected his settlement with the debtor,” and any
similar state, federal or other law, rule or regulation or principle of common
law of any domestic governmental entity.

1.35.5. “Released Claims” do not include any claims to enforce
this Settlement Agreement.

1.36. “Released Parties” means (a) all Defendants and any of their
Successors-In-Interest; (b) BBB and any of its subsidiaries, affiliates, predecessors,
successors, and its or their board members; (¢) Defendants’ and/or BBB’s insurers,
co-insurers, and reinsurers; (d) the Committee’s individual members; (e) the Plan’s
fiduciaries, agents, representatives, service providers, insurers, and co-insurers; and
(f) Defendants’ current and former attorneys, agents, directors, officers,
employees, or representatives.

1.37. “Rollover Form” means the form substantially similar to Exhibit B
that the Settlement Administrator will send with the Settlement Notice, subject to
Section 1.46, Section 2.3.5, and Section 5.6.2.

1.38. “Rollover-Electing Settlement Class Member” means a Settlement
Class Member whose Rollover Form is accepted by the Settlement Administrator.

1.39. “Settlement” means the settlement to be consummated under this
Settlement Agreement and its exhibits, including any modifications or amendments
adopted pursuant to Section 13.6.

1.40. “Settlement Administrator” means Analytics Consultants LLC, an
independent contractor to be retained by Class Counsel with review and approval
from Defendants and approved by the Court for purposes of sending the Settlement
Notices to the Class, establishing the Settlement Website and telephone support
line, and other duties as described herein. The Settlement Administrator shall be
the “administrator” of the Qualified Settlement Fund under Treas. Reg. § 1.468B-
2(k)(3)(i1) and, consistent with Treas. Reg. § 1.468B-2(1)(2) and under the terms of
this Settlement Agreement, is responsible for all tax withholding and reporting for
the Qualified Settlement Fund and its distributions, including determining whether
tax-qualified roll-over distributions may be offered to the Settlement Class
Members, and administering the Settlement and Plan of Allocation.



Docusign Enveloge 43 d 50 3p8NIE4IRBTHACE SR IC8POocument 61-1  Filed 02/14/25 Page 17 of 121
PagelD: 659

1.41. “Settlement Agreement” means this agreement embodying the terms
of the Settlement, including any modifications or amendments hereto.

1.42. “Settlement Agreement Execution Date” is the last date that this
Settlement Agreement is executed by a Settling Party.

1.43. “Settlement Class” or “Class” means the following class to be
certified by the Court for settlement purposes: All Participants whose individual
Plan accounts were adjusted by any amount due to the Market Value Adjustment
that was applied to the Plan’s interest in the MassMutual Guaranteed Interest
Account after Bed Bath & Beyond passed a resolution to terminate the Bed Bath &
Beyond, Inc. 401(k) Savings Plan in 2023, along with their Beneficiaries and
Alternate Payees of record, excluding Defendants.

1.44. “Settlement Class Members” or “Class Members” means all
individuals in the Settlement Class, including the Class Representatives.

1.45. “Settlement Credit Amount” means that portion of the Net Settlement
Amount payable to an individual Settlement Class Member, as determined
according to the procedures described in Section 5.1 herein.

1.46. “Settlement Effective Date” means the date on which the Final
Approval Order is Final, provided that by such date the Settlement has not been
terminated in accordance with Article 11.

1.47. “Settlement Notice” means the Notice of Class Action Settlement and
Final Fairness Hearing to be sent to Class Members identified by the Settlement
Administrator following the Court’s issuance of the Preliminary Approval Order,
in substantially the form attached hereto as Exhibit A. The Settlement Notice shall
inform Class Members of a Final Fairness Hearing to be held by the Court, on a
date to be determined by the Court, at which any Class Member satisfying the
conditions set forth in the Preliminary Approval Order and the Settlement Notice
may be heard regarding: (a) the terms of the Settlement Agreement; (b) the petition
of Class Counsel for award of Attorneys’ Fees and Costs, Administrative
Expenses, and Class Representative Compensation; and (c) payment or
reimbursement of Administrative Expenses. Subject to its discretion and authority
granted by the Preliminary Approval Order and further identified in Section 5.6.2,
the Settlement Administrator will include a Rollover Form, in substantially the
form attached hereto as Exhibit B, with the Settlement Notice.
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1.48. “Settlement Website” means the internet website to be established by
the Settlement Administrator in accordance with Section 12.2.

1.49. “Settling Parties” means the Defendants and the Class
Representatives, the latter on behalf of themselves, the Plan, and each of the
Settlement Class Members.

1.50. “Successor-In-Interest” shall mean a Person’s estate, legal
representatives, heirs, successors or assigns, including successors or assigns that
result from corporate mergers or other structural changes.

2. ARTICLE 2 — REVIEW AND APPROVAL BY INDEPENDENT
FIDUCIARY, PRELIMINARY SETTLEMENT APPROVAL, AND
NOTICE TO THE CLASS

2.1. Independent Fiduciary. The Independent Fiduciary retained by
Defendants in consultation with class counsel, in their role as Settling Parties
entitled to a binding Plan release, shall have the following responsibilities,
including whether to approve and authorize the settlement of Released Claims on

behalf of the Plan.

2.1.1. The Independent Fiduciary shall comply with all relevant
conditions set forth in Prohibited Transaction Class Exemption 2003-39,
“Release of Claims and Extensions of Credit in Connection with Litigation,”
issued December 31, 2003, by the United States Department of Labor, 68
Fed. Reg. 75,632, as amended (“PTE 2003-39”), in making its
determination.

2.1.2. The Independent Fiduciary shall notify Defendants through
Defense Counsel of its determination, in writing (with copies to Class
Counsel), which notification shall be delivered no later than ten (10)
calendar days after Class Counsel provide the Independent Fiduciary either a
draft in substantially final form of, or after they file, the Settlement
Agreement and their application for Attorney’s Fees, Costs, and
Administrative Expenses with the United States District Court.

2.1.3. All fees and expenses associated with the Independent
Fiduciary’s determination and performance of its other obligations in
connection with the Settlement, up to $25,000, will constitute
Administrative Expenses and will be paid from the Qualified Settlement
Fund, subject to Court approval.
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2.1.4. Defendants, Defense Counsel, Class Counsel and Class
Representatives shall respond to reasonable requests from the Independent
Fiduciary for information so that the Independent Fiduciary can review and
evaluate the Settlement Agreement, including any requests for confidential
information submitted by the parties to the Mediator.

2.1.5. If Defendants reasonably conclude, solely in their role as
Settling Parties entitled to a binding Plan release, that the Independent
Fiduciary’s determination does not comply with PTE 2003-39 or is
otherwise deficient, Defendants shall so inform the Independent Fiduciary
and Class Counsel within fourteen (14) calendar days of receipt of the
determination.

2.1.6. A copy of the Independent Fiduciary determination letter and
report shall be provided to Class Counsel, who may file it with the Court in
support of final approval of the Settlement.

2.2.  Preliminary Approval. The Class Representatives, through Class
Counsel, shall file with the Court on or by February 14, 2025, a motion seeking
preliminary approval of this Settlement Agreement and for entry of the Preliminary
Approval Order in substantially the form attached hereto as Exhibit C. While
Defendants may not agree with all the averments of Plaintiffs’ Motion for
Preliminary Approval of Settlement, Defendants will not object to the relief sought
in Plaintiffs” motion. Class Counsel shall give Defendants at least seven (7)
calendar days before filing to review the draft in substantially final form of
Plaintiffs’ Motion for Preliminary Approval. Defendants may, but shall not be
required to, submit papers in connection with Plaintiffs’ Motion for Preliminary
Approval of Class Action Settlement. Defendants shall provide any comments to
Plaintiffs’ Motion at least two (2) calendar days prior to filing and, if any issues are
not amicably resolved, Defendants will provide copies of any such papers they
intend to file in substantially final form to Class Representatives, through Class
Counsel, at least one calendar day prior to filing.

2.3.  The Preliminary Approval Order to be proposed to the Court shall,
among other things:

2.3.1. Grant the motion to certify the Settlement Class for settlement
purposes only under Fed. R. Civ. P. 23(b)(1), meaning a mandatory, non-opt
out settlement;
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2.3.2. Approve the text of the Settlement Notice for mailing to
Settlement Class Members;

2.3.3. Determine that under Fed. R. Civ. P. 23(¢)(2), the Settlement
Notice constitutes the best notice practicable under the circumstances,
provides due and sufficient notice of the Final Fairness Hearing and of the
rights of all Class Members, and complies fully with the requirements of
Fed. R. Civ. P. 23, the Constitution of the United States, and any other
applicable law;

2.3.4. Approve the appointment of the Settlement Administrator,
including for the Settlement Administrator to be responsible for all tax
withholding and reporting related to the Qualified Settlement Fund and for
determining whether tax-qualified rollover distributions may be offered to
the Settlement Class Members;

2.3.5. Order the Settlement Administrator to send—within thirty (30)
calendar days following entry of the Preliminary Approval Order—by first-
class mail the Settlement Notice to each Settlement Class Member, in
accordance with Section 2.6;

2.3.6. Approve the establishment of the Qualified Settlement Fund;

2.3.7. Approve the appointment of the Independent Fiduciary and
payment or reimbursement of the fees and expenses of the Independent
Fiduciary from the Qualified Settlement Fund;

2.3.8. Provide that, pending final determination of whether the
Settlement Agreement should be approved, no Settlement Class Member
may directly, through representatives, or in any other capacity, commence
any action or proceeding in any court or tribunal asserting any of the
Released Claims against Defendants, the Released Parties, and/or the Plan;

2.3.9. Set the Final Fairness Hearing for at least one hundred and
twenty (120) days after entry of the Preliminary Approval Order, in order to
determine whether: (a) the Court should approve the Settlement as fair,
reasonable, and adequate; (b) the Court should enter the Final Approval
Order; and (c) the Court should approve the application for Attorneys’ Fees
and Costs, Administrative Expenses, and Class Representative
Compensation;
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2.3.10. Provide that any objections to any aspect of the
Settlement Agreement shall be heard, and any papers submitted in support of
said objections shall be considered, by the Court at the Final Fairness
Hearing if they have been filed validly with the Court, with copies timely
provided to Class Counsel and Defense Counsel. To be filed validly, the
objection and any supporting documents must be filed or postmarked, with
copies provided to Class Counsel and Defense Counsel, at least twenty-one
(21) calendar days prior to the scheduled Final Fairness Hearing. Any
Person wishing to speak at the Final Fairness Hearing shall file, with copies
provided to Class Counsel and Defense Counsel, a notice of intent to
participate fourteen (14) calendar days before the Final Fairness Hearing. A
notice of intent to participate shall be timely filed if it is post-marked to the
Court, Class Counsel, and Defense Counsel within fourteen (14) calendar
days before the Final Fairness Hearing;

2.3.11. Provide that any party may file a response to an objection
by a Class Member at least seven (7) calendar days before the Final Fairness
Hearing;

2.3.12. Provide that the Final Fairness Hearing may be held in

person, by telephone, or via videoconference, without further direct notice to
the Class Members, other than by notice to Class Counsel, and/or be
adjourned or continued by order of the Court; and

2.3.13. Approve the form of the CAFA Notice attached as
Exhibit E and order that upon mailing of the CAFA Notices, Defendants
shall have fulfilled their obligations under CAFA.

2.4. Settlement Class. The Settling Parties agree to certification of the
Settlement Class for settlement purposes only, and Defendants agree not to
challenge certification of the Settlement Class for settlement purposes. The Settling
Parties further agree that, if the Settlement does not become Final, then no
Settlement Class will be deemed to have been certified by, or as a result of, this
Settlement Agreement, and the Class Action and the claims asserted therein will
revert to their status as of the day immediately before the Court administratively
terminated Defendants’ Motion to Dismiss Plaintiffs’ First Amended Complaint on
August 28, 2024 at Dkt. 49. In such event, Defendants will not be deemed to have
consented to the certification of any class, and the agreements and stipulations in
this Settlement Agreement and its Exhibits concerning class definition, class
period, and class certification shall not be used in any way to support any class

12



Docusign Enveloge 43 d 50 398N GIRGBTHACE IR IC8POocument 61-1  Filed 02/14/25 Page 22 of 121
PagelD: 664

definition, any class period, any class certification, or for any other purpose, and
Defendants will retain all rights to oppose any motion for class certification.

2.5. Settlement Administrator. Plaintiffs and Defendants shall use
reasonable efforts to respond timely to written requests, including by e-mail, from
the Settlement Administrator for any readily accessible data that is reasonably
necessary to determine the feasibility of administering the Plan of Allocation or to
implement the Plan of Allocation.

2.5.1. The Settlement Administrator shall use the data from the Plan’s
former recordkeeper solely for the purpose of meeting its obligations as
Settlement Administrator, and for no other purpose.

2.5.2. At the request of the Settling Parties, the Settlement
Administrator shall provide a written protocol addressing how the
Settlement Administrator will maintain and store information provided to it
in order to ensure that reasonable and necessary precautions are taken to
safeguard the privacy and security of such information.

2.6. Settlement Notice. By the date and in the manner set by the Court in
the Preliminary Approval Order, and unless otherwise set forth below, the
Settlement Administrator shall cause to be sent to each Class Member identified by
the Settlement Administrator a Settlement Notice and Rollover Form in the form
and manner to be approved by the Court, which shall be in substantially the form
attached hereto as Exhibits A and B or a form subsequently agreed to by the
Settling Parties and approved by the Court.

2.6.1. The Settlement Administrator shall use records provided by the
Plan’s former recordkeeper to identify Settlement Class Members and their
mailing addresses last known to the Plan.

2.6.2. Before mailing a Settlement Notice to a Settlement Class
Member, the Settlement Administrator shall (a) determine whether the
Settlement Class Member has provided an updated mailing address to Class
Counsel or the Settlement Administrator and (b) use commercially
reasonable efforts to attempt to verify the Settlement Class Member’s
mailing address and search for any new address information. For any
returned Settlement Notice, the Settlement Administrator shall make a
second commercially reasonable effort to try to find that Class Member,
including mailing the Settlement Notice at least one additional time. Each
Settlement Notice shall be sent to the mailing address determined, in the
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judgment of the Settlement Administrator, most likely to reach the
Settlement Class Member.

2.6.3. The Settlement Administrator shall email the Settlement Notice
to each Settlement Class Member who provides an email address to the
Settlement Administrator and requests such electronic copy.

2.6.4. The Settlement Administrator may communicate with the
Plan’s former recordkeeper, with prior notice to Class Counsel and Defense
Counsel, if the Settlement Administrator believes that such communication
may help to explain, verify, or supplement the information regarding the
Class provided by the Plan’s former recordkeeper. Any expense incurred as
a result of such communication shall be deemed to be an Administrative
Expense of the Settlement, and Plaintiffs shall request payment or
reimbursement of any such expense from the Qualified Settlement Fund.
Defendants shall not be obligated to make any payment related to Plan
records inquiries in connection with the Settlement. The Settling Parties
agree that they will not unreasonably withhold any approval or consent to
release information to the Settlement Administrator, if requested by the
Plan’s former recordkeeper.

2.7. CAFA Notice. No later than ten (10) calendar days after the filing of
the motion for preliminary approval of the Settlement, Defendants will serve or
cause the Settlement Administrator to serve the CAFA Notice in substantially the
form attached as Exhibit E hereto on the Attorney General of the United States and
the attorneys general of all states in which Class Members reside, as specified by
28 U.S.C. § 1715.

3. ARTICLE 3 - FINAL SETTLEMENT APPROVAL

3.1.  No later than thirty (30) calendar days before the Final Fairness
Hearing, Class Counsel shall submit to the Court a motion for entry of the Final
Approval Order (Exhibit D) in the form approved by Class Counsel and Defense
Counsel, which shall request approval by the Court of the terms of this Settlement
Agreement and entry of the Final Approval Order in accordance with this
Settlement Agreement. Class Counsel shall give Defendants at least seven (7)
calendar days to review Plaintiffs’ Motion for Final Approval before filing.
Defendants may, but shall not be required to, submit papers in connection with
Plaintiffs’ Motion for Final Approval.
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3.2.  The Final Approval Order as proposed by the Settling Parties shall
provide for the following, among other things, as is necessary to carry out the
Settlement consistent with applicable law:

3.2.1. Approval of the Settlement of the Released Claims covered by
this Settlement Agreement adjudging the terms of the Settlement Agreement
to be fair, reasonable, and adequate to the Plan and the Class Members and
directing the Settling Parties to take the necessary steps to effectuate the
terms of the Settlement Agreement;

3.2.2. A determination under Fed. R. Civ. P. 23(c)(2) that the
Settlement Notice constitutes the best notice practicable under the
circumstances and that due and sufficient notice of the Final Fairness
Hearing and the rights of all Class Members has been provided;

3.2.3. Dismissal with prejudice of the Class Action and all Released
Claims asserted therein whether asserted by Class Representatives on their
own behalf or on behalf of the Class Members, or on behalf of the Plan,
without costs to any of the Settling Parties other than as provided for in this
Settlement Agreement;

3.2.4. That the Plan, the Settlement Class, and each Class Member
(and their respective heirs, beneficiaries, executors, administrators, estates,
past and present partners, officers, directors, agents, attorneys, predecessors,
successors, and assigns) shall be: (a) conclusively deemed to have, and by
operation of the Final Approval Order shall have, fully, finally, and forever
settled, released, relinquished, waived, and discharged the Released Parties
from all Released Claims; and (b) barred and enjoined from suing the
Released Parties in any action or proceeding alleging any of the Released
Claims;

3.2.5. That the Settlement Class and each Class Member shall release
the Released Parties and Class Counsel for any claims, liabilities, and
attorneys’ fees and costs arising from the allocation of the Gross Settlement
Amount or Net Settlement Amount and for all tax liability and associated
penalties and interest as well as related attorneys’ fees and costs;

3.2.6. That the provisions of Sections 3.2.3, 3.2.4, and 3.2.5 shall
apply even if any Class Member may thereafter discover facts in addition to
or different from those which the Class Members or Class Counsel now
know or believe to be true with respect to the Class Action and the Released
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Claims, whether or not such Class Members receive a monetary benefit from
the Settlement, whether or not such Class Members actually received the
Settlement Notice, whether or not such Class Members have filed an
objection to the Settlement or to any application by Class Counsel for an
award of Attorneys’ Fees and Costs, Administrative Expenses, and Class
Representative Compensation, and whether or not the objections or claims
for distribution of such Class Members have been approved or allowed;

3.2.7. That all applicable CAFA requirements have been satisfied;

3.2.8. That (a) the Plan of Allocation is approved; (b) the Settlement
Administrator shall have final authority to determine each Class Member’s
Settlement Credit Amount in accordance with the Plan of Allocation; and (c)
the Settlement Administrator is authorized to direct the Escrow Agent to
make such distributions from the Qualified Settlement Fund as necessary to
implement the Plan of Allocation

3.2.9. That within thirty-one (31) calendar days following the
issuance of all Settlement payments to Class Members as provided by the
Plan of Allocation approved by the Court, the Settlement Administrator shall
prepare and provide to Class Counsel and Defense Counsel a list of each
Person who received a Settlement payment from the Qualified Settlement
Fund and the amount of such payment;

3.2.10. Consistent with Section 13.1, that the Court shall retain
jurisdiction to enforce and interpret the Settlement Agreement.

3.3. The Final Approval Order and judgment entered by the Court
approving the Settlement Agreement shall provide that upon its entry, all Settling
Parties, all Class Members, and the Plan shall be bound by the Settlement
Agreement and the Final Approval Order.

4. ARTICLE 4 - ESTABLISHMENT AND FUNDING OF THE
QUALIFIED SETTLEMENT FUND

4.1. No later than ten (10) calendar days after the Preliminary Approval
Order is issued, the Settlement Administrator shall cause to be established, at the
Escrow Agent, the Qualified Settlement Fund for the safekeeping of the Settlement
payments, which shall be an interest-bearing account and considered a common
fund created as a result of the Class Action. The Qualified Settlement Fund shall be
governed by this Settlement Agreement and orders of the Court. The Settling
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Parties agree that the escrow account is intended to be, and will be, an interest-
bearing Qualified Settlement Fund within the meaning of U.S. Department of
Treasury Regulation § 1.468B-1 (26 C.F.R. § 1.468B-1).

4.2. Based on information to be supplied by the Settlement Administrator,
Class Counsel shall provide to Defendants: (i) written notification of the date of
establishment of the Qualified Settlement Fund; (ii) written notification of the
following information regarding the Escrow Agent and the Settlement Fund
Account: bank name, bank address, ABA number, account number, account name,
and IRS Form W-9 and taxpayer identification number; and (iii) any additional
information needed for Defendants or their insurance carrier to deposit the
payments set forth below into the Qualified Settlement Fund. The Settlement
Administrator shall direct the Escrow Agent to make distributions by wire transfer
or check from the Qualified Settlement Fund in strict accordance with the
Settlement Agreement and Court Orders. No other disbursements may be
authorized.

4.2.1. Within thirty (30) days of the entry of the Preliminary Approval
Order, the Defendants shall pay or cause to be paid $975,000.00 into the
Qualified Settlement Fund.

4.2.2. Within forty-five (45) days of the entry of the Final Approval
Order, the Defendants shall pay or cause to be paid $975,000.00 into the
Qualified Settlement Fund, unless there is a Review Proceeding of the Final
Approval Order, in which case these payments will be made 30 days after
the Final Approval Order and the subsequent Review Proceeding has
become Final.

4.3. The Escrow Agent may invest the Qualified Settlement Fund in short-
term United States Agency or Treasury Securities or other instruments backed by
the Full Faith and Credit of the United States Government or an Agency thereof, or
fully insured by the United States Government or an Agency thereof, and the
Escrow Agent shall reinvest the proceeds of these investments as they mature in
similar instruments at their then-current market rates.

4.4. The payments in Sections 4.2.1 & 4.2.2, together with any interest
earned thereon, shall fund the Qualified Settlement Fund. Under no circumstances
shall the Defendants or their insurers be responsible for any payments, costs, or
fees whatsoever under the Settlement beyond Defendants’ obligation to cause the
amounts set forth in Sections 4.2.1 & 4.2.2 to be deposited in the Qualified
Settlement Fund as provided in this Article 4.
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4.5. The Qualified Settlement Fund will be considered to be in the legal
custody of the Court until such time as such funds may be distributed pursuant to
the orders of the Court, or the terms of this Settlement Agreement. The Court shall
retain continuing jurisdiction over the Qualified Settlement Fund within the
meaning of Treas. Reg. § 1.468B-1(c)(1). The Qualified Settlement Fund shall be
structured and managed by the Settlement Administrator to qualify as a Qualified
Settlement Fund under Section 468B of the Internal Revenue Code, and Treas.
Reg. § 1.468B-1 et seq., and the Settlement Administrator shall provide reports to
Class Counsel to keep Class Counsel apprised of actions taken by the Settlement
Administrator or Escrow Agent for tax compliance purposes. Plaintiffs intend that
the Qualified Settlement Fund be structured and administered to preserve, to the
maximum degree possible, the tax benefits associated with ERISA-qualified plans.
All expenses incurred to maximize the tax benefits, if any, for the Settlement
Class, and taxes on the income of the Qualified Settlement Fund and tax-related
expenses incurred in connection with the taxation of the Qualified Settlement Fund
shall be the responsibility of Plaintiffs and shall be paid out of the Qualified
Settlement Fund.

4.6. Subject to Class Counsel’s prior approval and if authorized by the
Court, the Settlement Administrator shall direct the Escrow Agent to pay from the
Qualified Settlement Fund the costs and expenses of the Qualified Settlement Fund
charged to the Qualified Settlement Fund in accordance with Section 1.1. Subject
to Class Counsel’s prior approval and if authorized by the Court, the Settlement
Administrator may instruct the Escrow Agent to reserve any portion of the
Qualified Settlement Fund for the purpose of satisfying future or contingent
expenses or obligations, including expenses of Qualified Settlement Fund
administration or any disbursement provided under the terms of this Settlement
Agreement. Defendants take no position, directly or indirectly, with respect to such
matters. Plaintiffs and Defendants acknowledge and agree that Defendants shall
have no authority, control, or liability in connection with the design, management,
administration, including on any tax issue or taxes due, investment, maintenance,
or control of the Qualified Settlement Fund, or any distribution therefrom, or for
any expenses the Qualified Settlement Fund may incur, or for any taxes that may
be payable by the Qualified Settlement Fund or due on any distribution from the
Qualified Settlement Fund, including due by any distributee therefrom.

4.7. Sole Monetary Contribution. The Gross Settlement Amount shall be
the full and sole monetary contribution made by the Defendants and their insurers
in connection with this Settlement Agreement.
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5. PAYMENTS FROM THE QUALIFIED SETTLEMENT FUND

5.1.  Plan of Allocation. For each Class Member identified by the
Settlement Administrator, the Settlement Administrator shall calculate a Settlement
Credit Amount. Each Class Member’s Settlement Credit Amount shall be equal to
the Net Settlement Amount multiplied by the percentage of the Market Value
Adjustment charged to the Plan account(s) of that Class Member (or to the Plan
account(s) of the Participant on whom the Class Member’s membership in the
Settlement Class is based).! In accordance with the procedures set forth in this
Article, as approved or modified by the Court, the Settlement Administrator will
distribute to each Class Member their Settlement Credit Amount. Any Settlement
Credit Amounts distributed but not claimed (as contemplated by Section 5.5) shall
revert to the Qualified Settlement Fund and be re-distributed pro rata to Class
Members who claimed their Settlement Credit Amounts.

5.1.1. The Plan of Allocation shall be submitted to the Court for
preliminary and final approval in connection with the preliminary and final
approval motions contemplated by the Settlement Agreement. If the Court
rejects this Plan of Allocation, Plaintiffs shall provide their revised plan of
allocation for review and comment by Defendants before submission to the
Court.

5.1.2. The Class Representatives, Class Counsel, Defendants, and
Defense Counsel shall have no responsibility or liability for the calculations
and distributions of the Net Settlement Amount to Settlement Class
Members. In the event of an error by the Settlement Administrator in the
calculations or distributions of the Net Settlement Amount to Settlement
Class Members, the Settlement Administrator shall correct the error within a
reasonable amount of time.

5.1.3. The aggregate of all Settlement Credit Amounts may not
exceed the Net Settlement Amount. In the event that the Settlement
Administrator determines that the aggregate monetary payment pursuant to
the Plan of Allocation would exceed the Net Settlement Amount, the
Settlement Administrator is authorized to make such pro rata changes as are

! For illustrative purposes, if it is assumed that the Net Settlement Amount equals $1.25 million and $10,000 of
the Market Value Adjustment was applied to the account of Class Member A, then Class Member A’s
Settlement Credit Amount equals $1,900.96. This is because the percentage of the Market Value Adjustment
applied to Class Member A’s account was 0.152078621% ($10,000 / $6,575,624), and 0.152078621%
multiplied by $1.25 million equals $1,900.96.
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necessary to ensure that the aggregate monetary payment pursuant to the
Plan of Allocation does not exceed the Net Settlement Amount.

5.2.  Following the Settlement Effective Date and completion of all
payments to the Qualified Settlement Fund required by Sections 4.2.1 and 4.2.2,
the Qualified Settlement Fund shall be distributed in the following manner, as
approved or modified by the Court: First, within ten (10) business days, all
Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative
Compensation approved by the Court shall be paid or reimbursed. Second, within
twenty (20) business days, (a) the Settlement Administrator shall begin distributing
the Net Settlement Amount to Class Members in accordance with the Plan of
Allocation and Section 5.4. Pending final distribution of the Net Settlement
Amount to Class Members, the Escrow Agent will maintain the Qualified
Settlement Fund. If Class Counsel’s motion for Attorneys’ Fees and Costs,
Administrative Expenses, and Class Representative Compensation remains
pending as of the Settlement Effective Date, calculation and distribution of the Net
Settlement Amount shall proceed subject to a reserve maintained in the Qualified
Settlement Fund in an amount equal to the sum of Attorneys’ Fees and Costs and
Administrative Expenses requested in Class Counsel’s motion. Any difference
between the amount of such reserve and a subsequent award of Attorneys’ Fees
and Costs, Administrative Expense, and Class Representative Compensation shall
be distributed to Class Members per Section 5.5.2.

5.3. Final List of Class Members. Prior to the disbursement of the Net
Settlement Amount to the Class Members, the Settlement Administrator shall
provide to Defense Counsel and Class Counsel a final list of Class Members to
whom the Net Settlement Amount will be distributed in accordance with the Plan
of Allocation. Such list shall be final, and only persons on the list shall be eligible
to receive any recovery from this Settlement.

5.4. Initial Distribution of Settlement Credit Amounts to Class Members.

5.4.1. For each Rollover-Electing Class Member, no later than twenty
(20) business days following the Settlement Effective Date, the Settlement
Administrator shall attempt to effect a rollover of the Class Member’s
Settlement Credit Amount from the Qualified Settlement Fund to the
individual retirement account or other eligible employer plan elected by each
Rollover-Electing Class Member in their Rollover Form, if the conditions
for such rollover are satisfied and adequate paperwork necessary to transfer
such Settlement Credit Amount by rollover has been provided.

20



Docusign Enveloge 43 d 50 3p8NIE 4R BTHACE IR IC8POocument 61-1  Filed 02/14/25  Page 30 of 121
PagelD: 672

5.4.2. If the Settlement Administrator is unable to effectuate the
rollover instructions of any Rollover-Electing Class Member as provided in
their Rollover Form due to inadequate information supplied by the Class
Member or failure by the custodian of the individual retirement account or
other eligible employer plan designated by the Class Member to claim the
Class Member’s Settlement Credit Amount within thirty (30) days of its
issuance from the Qualified Settlement Fund, the Class Member will be
treated as a Non-Rollover-Electing Class Member.

5.4.3. Non-Rollover-Electing Class Members. For each Non-
Rollover-Electing Class Member, no later than twenty (20) business days
following the Settlement Effective Date, or as soon as practicable if the
Class Member becomes a Non-Rollover-Electing Class Member pursuant to
Section 5.4.2, the Settlement Administrator shall distribute the Class
Member’s Settlement Credit Amount from the Qualified Settlement Fund by
calculating and withholding any taxes required to be withheld per Section
5.4.5 and mailing a check for the remainder of the Settlement Credit Amount
to the Settlement Class Member.

5.4.4. Before mailing any check to a Settlement Class Member, the
Settlement Administrator shall (a) determine whether the Settlement Class
Member has provided an updated mailing address to Class Counsel or the
Settlement Administrator and (b) use commercially reasonable efforts to
attempt to verify the Settlement Class Member’s mailing address and search
for any new address information. Each check shall be sent to the mailing
address determined, in the judgment of the Settlement Administrator, most
likely to reach the Settlement Class Member.

5.4.5. For each check issued, other than any permitted rollover, the
Settlement Administrator shall (1) calculate and withhold any applicable
taxes required to be withheld associated with the payments allocable to the
Class Member; (2) report such payments and remit such tax withholdings to
the Internal Revenue Service and applicable state and local revenue agents;
and (3) issue appropriate tax forms to the Class Member.

5.5. Expiration of Checks and Disbursement of Unclaimed Settlement
Credit Amounts.

5.5.1. For Non-Rollover-Electing Class Members, the Settlement
Administrator may issue up to three checks to attempt to distribute their
Settlement Credit Amount to them. The first round of checks issued pursuant
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to this Plan of Allocation shall expire sixty (60) calendar days after their
issue date. For Class Members who fail to cash checks issued in this first
round before the expiration date of the check, the Settlement Administrator
will endeavor to locate an alternative current address. If an alternative
address is identified, a second round of checks will be issued to Settlement
Class Members who failed to cash checks issued in the first round and for
whom an alternative address is identified. These checks will expire ninety
(90) calendar days after their issue date. Additionally, starting thirty (30)
days after a check has been mailed to a Settlement Class Member but not
cashed and continuing until all second round checks have expired, the
Settlement Administrator may stop payment on the check (if necessary) and
re-issue the check to the Settlement Class Member if (a) the Settlement
Class Member contacts the Settlement Administrator and reports that the
check was lost or not received and (b) provides or confirms to the Settlement
Administrator the mailing address to which the Settlement Class Member
would like the check to be re-issued. Any check re-issued at the request of a
Class member pursuant to this Section shall expire sixty (60) calendar days
after its issue date. All checks that are undelivered or are not cashed before
their expiration date shall revert to the Qualified Settlement Fund.

5.5.2. After all efforts permitted by Section 5.5.1 to distribute each
Settlement Credit Amount to the Class Member for whom it was calculated
have been exhausted, all Settlement Credit Amounts that reverted to the
Qualified Settlement Fund per Section 5.5.1 shall be re-distributed pro rata
to the Class Members who received their Settlement Credit Amounts in the
same manner that such Class Members received the Settlement Credit
Amount initially allocated to them.

5.5.3. Any checks issued per Section 5.5.2 shall be mailed one time
and shall expire sixty (60) days after issuance. Any such checks that are
undelivered or not cashed shall revert to the Qualified Settlement Fund. Any
funds left in the Qualified Settlement Fund after efforts described in Section
5.5.2 and 5.5.3 have been exhausted shall be transferred to the State of New
Jersey Unclaimed Property Administration. Under no circumstance will
funds left in the Qualified Settlement Fund revert to Defendants.

5.6. Responsibility for taxes.

5.6.1. The Settling Parties acknowledge that any payments to
Settlement Class Members may be subject to applicable tax laws. Defense
Counsel, Defendants, Class Counsel, and the Class Representatives will
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provide no tax advice to the Class Members and make no representations
regarding the tax consequences of any of the Settlement payments described
in this Settlement Agreement. Deductions will be made, and reporting will
be performed by the Settlement Administrator, as required by law and the
terms of this Settlement Agreement in respect of all payments or
distributions made under the Settlement Agreement.

5.6.2. The Settlement Administrator is the “administrator” of the
Qualified Settlement Fund under Treas. Reg. § 1.468B-2(k)(3)(i1) and the
terms of this Settlement Agreement. Consistent with Treas. Reg. § 1.468B-
2(I)(2), and under the terms of this Settlement Agreement, the Settlement
Administrator shall have sole responsibility for tax withholding and
reporting for the Qualified Settlement Fund and its distributions, and the
fulfillment of plan administrative functions related to the distributions,
including determining whether the distributions to the Settlement Class
Members qualify as eligible rollover distributions within the meaning of
Code Section 402 and implementing regulations and, if so, for compliance
with same, including responsibility for any notices that may be required for
such distributions.

5.6.3. Each Settlement Class Member who receives a payment
pursuant to the Settlement Agreement shall be fully and ultimately
responsible for payment of any and all federal, state and local taxes resulting
from or attributable to the payment received by such person. Each
Settlement Class Member shall hold Defendants, Defense Counsel, Released
Parties, Class Counsel, and the Settlement Administrator harmless from
(a) any tax liability, including without limitation penalties and interest,
related in any way to payments or credits under the Settlement Agreement,
and (b) the costs (including, without limitation, fees, costs and expenses of
attorneys, tax advisors, and experts) of any proceedings (including, without
limitation, any investigation, response, and/or suit) related to such tax
liability.

5.7. The Released Parties shall have no responsibility for or liability
whatsoever with respect to (a) any act, omission, or determination of the
Settlement Administrator, or any of their respective designees or agents, in
connection with the administration of the Qualified Settlement Fund, including
with respect to personal, private, confidential or otherwise protected data received
or maintained by the Settlement Administrator, or otherwise; (b) the offering of a
tax-qualified rollover to Class Members, or otherwise; (¢) the management,
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investment, or distribution of the Qualified Settlement Fund; (d) the Plan of
Allocation as approved by the Court; (e) the determination, administration,
calculation, or payment of any claims asserted against the Qualified Settlement
Fund; (f) any losses suffered by, or fluctuations in the value of, the Qualified
Settlement Fund; or (g) the payment or withholding of any taxes, expenses, and/or
costs incurred in connection with the taxation of the Qualified Settlement Fund or
tax reporting or payments to or tax withholding from payments made to Class
Members from the Qualified Settlement Fund, or the filing of any returns.

6. ARTICLE 6 - ATTORNEYS’ FEES AND COSTS,
ADMINISTRATIVE EXPENSES, AND CLASS REPRESENTATIVE
COMPENSATION

6.1. Through an application for Attorneys’ Fees and Costs, Administrative
Expenses, and Class Representative Compensation, Class Counsel intends to seek
to recover their Attorneys’ Fees not to exceed one-third of the Gross Settlement
Amount and Class Representative Compensation not to exceed $7,500 for each
Class Representative. Class Counsel also will seek reimbursement of all litigation
costs and expenses advanced and carried by Class Counsel for the duration of the
Class Action, which shall be recovered from the Qualified Settlement Fund. At the
same time, Class Counsel will also seek approval for the payment or
reimbursement of all Administrative Expenses (other than any Administrative
Expenses already authorized by the Preliminary Approval Order). The appropriate
amount of any such awards shall be determined by the Court in its discretion. This
Settlement Agreement does not purport to establish a presumptively reasonable
amount and Defendants will not take any position on Class Counsel’s application
for fees and costs. Plaintiffs and Defendants acknowledge and agree that
Defendants shall have no authority, control, or liability in connection with Class
Counsel’s Attorneys’ Fees and Costs, Administrative Expenses, or Class
Representative Compensation.

6.2. Class Counsel will file a motion for an award of Attorneys’ Fees and
Costs, Administrative Expenses, and Class Representative Compensation no later
than thirty (30) calendar days before the date of the Final Fairness Hearing set by
the Court.

6.3. This Settlement Agreement is not contingent on whether Class
Counsel’s motion for Attorney’s Fees and Costs, Administrative Expenses, and
Class Representative Compensation is approved or modified.
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7. ARTICLE 7 - RELEASES AND COVENANTS NOT TO SUE

7.1.  As of the Settlement Effective Date, the Plan (subject to Independent
Fiduciary approval as required by Section 2.1), the Settlement Class, and the
Settlement Class Members (and their respective Successors-In-Interest,
beneficiaries, executors, administrators, past and present partners, officers,
directors, agents, attorneys, and predecessors), on their own behalf and on behalf
of the Plan, shall fully, finally, and forever settle, release, relinquish, waive, and
discharge all Released Parties from the Released Claims, whether or not such
Settlement Class Members have received or will receive a monetary benefit from
the Settlement, whether or not such Settlement Class Members have actually
received the Settlement Notice, whether or not such Settlement Class Members
have filed an objection to the Settlement or to any application by Class Counsel for
an award of Attorneys’ Fees and Costs, Administrative Expenses, and Class
Representative Compensation, whether or not the objections or claims for
distribution of such Settlement Class Members have been approved or allowed,
and whether or not the Settlement Administrator concludes that they are eligible
for a tax-qualified rollover from the Qualified Settlement Fund.

7.2. As of the Settlement Effective Date, the Settlement Class, the
Settlement Class Members, and the Plan (subject to Independent Fiduciary
approval as required by Section 2.1) expressly agree that they, acting individually
or together, or in combination with others, shall not sue or seek to institute,
maintain, prosecute, argue, or assert in any action or proceeding (including but not
limited to an IRS determination letter proceeding, a Department of Labor
proceeding, an arbitration or a proceeding before any state insurance agency or
other department or commission), any cause of action, demand, or claim on the
basis of, connected with, or arising out of any of the Released Claims against any
Released Party, and that the foregoing covenants and agreements shall be a
complete defense to any such claims or actions against any of the respective
Released Parties. Nothing herein shall preclude any action to enforce the terms of
this Settlement Agreement in accordance with the procedures set forth in this
Settlement Agreement.

7.3. Class Counsel, the Settlement Class Members, or the Plan may
hereafter discover facts in addition to or different from those that they know or
believe to be true with respect to the Released Claims. Such facts, had they been
known, might have affected the decision to settle with the Released Parties, or the
decision to release, relinquish, waive, and discharge the Released Claims, or the
decision of a Settlement Class Member not to object to the Settlement.
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Notwithstanding the foregoing, each Settlement Class Member, the Settlement
Class, and the Plan shall expressly, upon the entry of the Final Approval Order, be
deemed to have, and, by operation of the Final Approval Order, shall have fully,
finally, and forever settled, released, relinquished, waived, and discharged any and
all Released Claims.

7.4. The Settlement Class, each Settlement Class Member, and the Plan
hereby stipulate and agree with respect to any and all Released Claims that, upon
entry of the Final Approval Order, the Settlement Class, the Settlement Class
Members, and Plan shall be conclusively deemed to, and by operation of the Final
Approval Order shall settle, release, relinquish, waive, and discharge any and all
rights or benefits they may now have, or in the future may have, under any law
relating to the releases of unknown claims pertaining specifically to Section 1542
of the California Civil Code, which provides:

A general release does not extend to claims that the creditor or
releasing party does not know or suspect to exist in his or her favor at
the time of executing the release and that, if known by him or her,
would have materially affected his or her settlement with the debtor or
released party.

Also, the Settlement Class, the Settlement Class Members, and the Plan hereby
stipulate and agree with respect to any and all Released Claims that, upon entry of
the Final Approval Order, that the Settlement Class, the Settlement Class Members,
and the Plan shall be conclusively deemed to, and by operation of the Final Approval
Order shall waive any and all provisions, rights, and benefits conferred by any law
or of any State or territory within the United States or any foreign country, or any
principle of common law, which is similar, comparable, or equivalent in substance
to Section 1542 of the California Civil Code.

7.5. The Settlement Class, the Settlement Class Members, and the Plan
acknowledge and shall be deemed by operation of the Final Approval Order to
have acknowledged that each of the foregoing terms in this Article 7 were
bargained for separately and are each a key element of the Settlement embodied in
this Settlement Agreement.

7.6. Dismissal With Prejudice. The Class Action and all Released Claims
shall be dismissed with prejudice.
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7.7  Mutual Releases Among Defendants. The Defendants each mutually
release any and all claims that they could have asserted against each other relating
to the subject matter of the Class Action or the defense of the Class Action.

8. ARTICLE 8 —- REPRESENTATIONS AND WARRANTIES

8.1. Taxation. Plaintiffs acknowledge and agree that the Released Parties
have no responsibility for any taxes due by Plaintiffs or the Plan or the Settlement
Administrator from this Settlement, including on funds deposited in or distributed
from the Qualified Settlement Fund. Plaintiffs further acknowledge and agree that
any such tax payments, and any professional, administrative, or other expenses
associated with such tax payments, shall be paid out of the Qualified Settlement
Fund. Nothing herein shall constitute an admission or representation that any such
taxes will or will not be due.

8.2. Cooperation. Defendants agree to provide good faith cooperation in
providing information, to the extent they have any, necessary for identification of
Class Members and contact information. Any fees charged by former service
providers to facilitate this or other information needed for the Settlement shall be
paid from (or reimbursed from) the Qualified Settlement Fund.

8.3. No Assignment. Class Representatives represent and warrant that they
have not assigned or otherwise transferred any interest in any Released Claims
against any Released Party and further covenant that they will not assign or
otherwise transfer any interest in any Released Claims. Class Representatives
further represent and warrant that they shall have no surviving claim or cause of
action against any Released Party with respect to the Released Claims or that is in
any way related to the Class Action.

8.4. The Settling Parties further represent and warrant as follows:

8.4.1. That they have diligently prepared the case pursuant to the
Court’s orders; that they are voluntarily entering into this Settlement
Agreement as a result of arm’s-length negotiations under the auspices of the
Mediator; that in executing this Settlement Agreement they are relying
solely upon their own judgment, belief and knowledge, and the advice and
recommendations of their own independently selected counsel, concerning
the nature, extent, and duration of their rights and claims hereunder and
regarding all matters which relate in any way to the subject matter hereof;
and that, except as provided herein, they have not been influenced to any
extent whatsoever in executing this Settlement Agreement by any
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representations, statements, or omissions pertaining to any of the foregoing
matters by any Settling Party or by any Person representing any Settling
Party to this Settlement Agreement.

8.4.2. That they assume the risk of mistake as to facts or law. Each
Settling Party further recognizes that additional evidence may come to light,
but that they nevertheless desire to avoid the expense and uncertainty of
litigation by entering into the Settlement.

8.4.3. That they have carefully read the contents of this Settlement
Agreement, and this Settlement Agreement is signed freely by each Person
executing this Settlement Agreement on behalf of each of the Defendants
and Class Representatives. The Settling Parties, and each of them, further
represent and warrant to each other that he, she, they, or it has made such
investigation of the facts pertaining to the Settlement, this Settlement
Agreement, and all of the matters pertaining thereto, as he, she, they, or it
deems necessary.

8.5. Signatories’ Representations and Warranties. Each Person executing
this Settlement Agreement on behalf of any other Person does hereby personally
represent and warrant to the other Settling Parties that he, she, they, or it has the
authority to execute this Settlement Agreement on behalf of, and fully bind, each
principal whom such individual represents or purports to represent.

8.6. Settling Parties’ Reliance. The Settling Parties acknowledge that each
other Settling Party is relying on these representations and warranties in entering
into this Settlement Agreement:

9. ARTICLE 9 - NO ADMISSION OF LIABILITY

9.1. The Settling Parties understand and agree that this Settlement
Agreement embodies a compromise settlement of disputed claims, and that nothing
in this Settlement Agreement, including the furnishing of consideration for this
Settlement Agreement, shall be deemed to constitute any finding, admission, or
suggestion of any wrongdoing or liability by any Defendants, or give rise to any
inference of wrongdoing or admission of wrongdoing or liability in this or any
other proceeding.

9.2. This Settlement Agreement and the payments made hereunder are
made in compromise of disputed claims and are not admissions of any liability of
any kind, whether legal or factual. Defendants specifically deny any such liability
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or wrongdoing and state that they are entering into this Settlement Agreement to
eliminate the burden and expense of further litigation. Further, the Class
Representatives, while believing that the claims brought in the Class Action have
merit, have concluded that the terms of this Settlement Agreement are fair,
reasonable, and adequate to the Plan, themselves, and members of the Settlement
Class given, among other things, the inherent risks, difficulties, and delays in
complex ERISA litigation such as the Class Action. Neither the fact nor the terms
of this Settlement Agreement shall be used, offered, or received in evidence in any
action or proceeding for any purpose, except in an action or proceeding to enforce
this Settlement Agreement or arising out of or relating to the Final Approval Order.

9.3. This Settlement Agreement, whether or not consummated, and any
negotiations or proceedings hereunder, shall not constitute admissions of any
liability of any kind, whether legal or factual. Subject to Federal Rule of Evidence
408, the Settlement and the negotiations related to it are not admissible as
substantive evidence, for purposes of impeachment, or for any other purpose.

9.4. This Settlement Agreement and the payments made hereunder:

9.4.1. Do not constitute and shall not be deemed to constitute any
liability, breach of fiduciary duty or any other violation or wrongdoing under
ERISA, or wrongdoing of any other type or kind by any Defendant, or give
rise to any inference of wrongdoing or liability under ERISA or otherwise;

9.4.2. Do not constitute, and shall not be offered or received against or
to the prejudice of any Defendant as evidence of, any presumption,
concession, or admission by any Defendant with respect to the truth of any
allegation by Plaintiffs or as alleged in the Class Action, or of any liability,
breach of fiduciary duty or any other violation or wrongdoing under ERISA,
damages, fault, omission, or wrongdoing of any Defendant; and

9.4.3. Shall not be offered by or received against or to the prejudice of
any Defendant, in any other civil, criminal, or administrative lawsuit or
proceeding, other than such proceedings as may be necessary to effectuate
the provisions of this Settlement Agreement.

10. ARTICLE 10 — CONDITIONS TO FINALITY OF SETTLEMENT

10.1. This Settlement shall be contingent upon each of the following
conditions in this Article 10 being satisfied. The Settling Parties agree that if any of
these conditions is not satisfied, then this Settlement Agreement is terminated
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(subject to Defendants’ right to waive the conditions set forth in Section 10.4 and
10.6) and the Class Action will, for all purposes with respect to the Settling Parties,
revert to its status as of the Court Order administratively terminating Defendants’
Motion to Dismiss Plaintiffs’ First Amended Complaint on August 28, 2024, at
Dkt. 49.

10.2. Court Approval and Class Certification for Settlement Purposes. The
Court shall have certified the (mandatory, non-opt out) Settlement Class for
settlement purposes (and Defendants will not object to this certification for
settlement purposes), the Settlement shall have been approved by the Court, the
Court shall have entered the Final Approval Order substantially in the form
attached as Exhibit D hereto.

10.3. Finality of Settlement. The Settlement Effective Date shall have
occurred.

10.4. Resolution of CAFA Objections (If Any). In the event that any of the
government officials who received a CAFA Notice objects to and requests
modification(s) to the Settlement, including if the United States Department of
Labor threatens to commence an investigation or lawsuit, Class Representatives
and Class Counsel agree to cooperate and work with Defendants and Defense
Counsel to overcome such objection(s) and requested modification(s). In the event
such objection(s) or requested modification(s) are not overcome, Defendants shall
have the right to terminate the Settlement Agreement pursuant to Article 11, which
may be waived.

10.5. Prior to the Final Fairness Hearing, another party has not filed a
separate class action or action on behalf of the Plan that asserts Released Claims
against the Released Parties.

10.6. Settlement Approved by Independent Fiduciary. At least fourteen (14)
calendar days before the Final Fairness Hearing, the Independent Fiduciary shall
have approved in writing the Settlement in accordance with PTE 2003-39. If the
Independent Fiduciary disapproves of the Settlement or otherwise determines that
does not meet the requirements of PTE 2003-39, then the Settling Parties may
mutually agree to modify the terms of this Settlement Agreement as necessary to
facilitate an approval by the Independent Fiduciary. Otherwise, Defendants shall
have the option to waive this condition, in which case such option is to be
exercised in writing within ten (10) business days after the Settling Parties’ receipt
of the Independent Fiduciary’s written determination, unless otherwise agreed by
the Settling Parties.
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11. ARTICLE 11 - TERMINATION, AND EFFECT OF DISAPPROVAL,
CANCELLATION, OR TERMINATION

11.1. The Settlement Agreement shall automatically terminate, and thereby
become null and void with no further force or effect if:

11.1.1. Under Section 2.1, (a) either the Independent Fiduciary
does not approve the Settlement Agreement or disapproves the Settlement
Agreement for any reason whatsoever, or Defendants reasonably conclude
that the Independent Fiduciary’s approval does not include the
determinations required by the PTE 2003-39; and (b) the Settling Parties do
not mutually agree to modify the terms of this Settlement Agreement to
facilitate an approval by the Independent Fiduciary or the Independent
Fiduciary’s determinations required by PTE 2003-39; and (c¢) Defendants do
not exercise their option to waive this condition as provided in Section 10.6;

11.1.2. The Preliminary Approval Order or the Final Approval
Order is not entered by the Court in substantially the form submitted by the
Settling Parties or in a form which is otherwise agreed to by the Settling
Parties.

11.1.3. The Settlement Class is not certified as defined herein or
in a form which is otherwise agreed to by the Settling Parties;

11.1.4. This Settlement Agreement is disapproved by the Court
or fails to become effective and the Settling Parties do not mutually agree to
modify the Settlement Agreement in order to obtain the Court’s approval or
otherwise effectuate the Settlement; or

11.1.5. The Preliminary Order or Final Approval Order is finally
reversed on appeal, or is modified on appeal, and the Settling Parties do not
mutually agree to any such modification.

11.2. If (i) the Court enters an order modifying the economic terms of this
Settlement Agreement or materially modifying any term of the Preliminary
Approval Order or the Final Approval Order, and (ii) within twenty (20) calendar
days after the date of any such ruling or within twenty (20) calendar days after the
date of the Court's order following a motion for reconsideration of any such ruling,
whichever is later, the party detrimentally affected by the modification(s) declines
to waive its objections to the modifications and the Settling Parties otherwise are
not able to reach an agreement in light of the modifications, then this Settlement

31



Docusign Enveloge 43 d 50 3p8NIEGIRBTHACE IR IC8POocument 61-1  Filed 02/14/25 Page 41 of 121
PagelD: 683

Agreement shall automatically terminate on the twentieth (20th) day after issuance
of the order referenced herein.

11.3. Ifthe Settlement Agreement is terminated, deemed null and void, or
has no further force or effect, the Class Action and the Released Claims asserted by
the Class Representatives shall for all purposes with respect to the Settling Parties
revert to their status as though the Settling Parties never executed the Settlement
Agreement, and:

11.3.1. All funds deposited in the Qualified Settlement Fund, and
any interest earned thereon, shall be returned to Defendants and/or
Defendants’ insurer(s) within thirty (30) calendar days after the Settlement
Agreement is finally terminated or deemed null and void;

11.3.2. The Settling Parties shall confer in good faith to propose
an initial Case Management and Scheduling Order; and

11.3.3. In any subsequent proceeding, the terms of this
Settlement Agreement shall not constitute nor be construed as an admission
by any Settling Party, nor be used against any Settling Party, in any manner,
whether as evidence or argument.

11.4. It shall not be deemed a failure to approve the Settlement Agreement
if the Court denies or modifies, in whole or in part, Class Counsel’s request for
Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative
Compensation or modifies any of the proposed orders relating to Attorneys’ Fees
and Costs, Administrative Expenses, and Class Representative Compensation.

12. ARTICLE 12 - CONFIDENTIALITY OF THE SETTLEMENT
NEGOTIATIONS AND PERMITTED SETTLEMENT-RELATED
COMMUNICATIONS

12.1. Except as set forth explicitly below, the Settling Parties, Class
Counsel, and Defense Counsel agree to keep confidential all positions, assertions,
and offers made during settlement negotiations relating to the Class Action and the
Settlement Agreement, except that they may discuss the negotiations and
statements made to and shared with the Mediator, with the Class Representatives,
the Independent Fiduciary, and the Settling Parties’ tax, legal, and regulatory
advisors, provided in each case that they comply with this Article 12 in all other
respects.
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12.2. The Settlement Administrator, at the direction of Class Counsel, will
establish a Settlement Website on which it will post the following documents or
links to the following documents following the date of the Preliminary Approval
Order: the Complaint, Settlement Agreement and its Exhibits, Settlement Notice
and Rollover Form, Plaintiffs’ Motion for Attorneys’ Fees and Costs,
Administrative Expenses, and Class Representative Compensation, any Court
orders related to the Settlement, any amendments or revisions to these documents,
and any other documents or information mutually agreed upon by the Settling
Parties.

12.3. On or before the date that the Settlement Notices are mailed, the
Settlement Administrator also shall arrange for a toll-free telephone call center
facility to be active during the period of time that the Settlement Website is active.
The toll-free telephone call facility will employ an interactive voice response
system (“IVR system”) to answer calls, and will provide callers the option of
speaking with a live operator if necessary.

12.4. Defendants, Class Representatives, Class Counsel, and Defense
Counsel agree that they will not at any time make (or encourage or induce others to
make) any statements, or take any other actions, to disparage, defame, sully, or
compromise the goodwill, name, brand, or reputation of any Settling Party or their
counsel in relation to the Class Action or Settlement. However, Defendants are free
to make non-disparaging statements to their employees about the Class Action.
Class Counsel may state the grounds they assert support their motion for
Preliminary Approval of the Settlement, motion for Final Approval of the
Settlement, or their request for Attorneys’ Fees and Costs, Administrative
Expenses, and Class Representative Compensation, or as necessary to provide
notice to the Settlement Class. This prohibition does not prohibit any Settling Party
from making any statements pursuant to a valid legal process, a request by a
regulatory agency, or as required by law.

12.5. Defendants, Class Representatives, Class Counsel, and Defense
Counsel agree that they will not publicly disclose the terms of the Settlement until
after the motion for preliminary approval of the Settlement has been filed with the
Court, other than as necessary to administer the Settlement, or unless such
disclosure is pursuant to a valid legal process, a request by a regulatory agency, or
as otherwise required by law, government regulations, or order of the Court.
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13. ARTICLE 13 - GENERAL PROVISIONS

13.1. Continuing Jurisdiction of the Court. The Settling Parties agree that
the Court has personal jurisdiction over the Settlement Class and Defendants and
shall maintain personal and subject-matter jurisdiction for purposes of enforcing
the Settlement Agreement, or resolving any dispute that may arise regarding the
Class Notice, the Final Approval Order, or any other matters relating thereto.

13.1.1. The Settling Parties agree to reasonably cooperate and
act in good faith and a timely manner to resolve any dispute that arises
regarding the Settlement Agreement;

13.1.2. If the Settling Parties are unable to resolve their dispute,
the Court shall have the power to do so, subject to the limitation that this
does not include the power to modify or change the terms of the Settlement
Agreement.

13.2. The Settling Parties agree to cooperate fully with each other in
seeking Court approvals of the Preliminary Approval Order and the Final Approval
Order, and to undertake all tasks as may reasonably be required to effectuate
preliminary and final approval and the implementation of this Settlement
Agreement according to its terms. The Settling Parties agree to provide each other
with copies of any filings necessary to effectuate this Settlement reasonably in
advance of filing. The Settling Parties agree, without further consideration, and as
part of finalizing the Settlement hereunder, that he, she, or it will, in good faith,
execute and deliver such other documents and take such other actions as may be
necessary to consummate and effectuate the subject matter and purpose of this
Settlement Agreement.

13.3. With respect to Class Members, only Class Counsel may seek
enforcement of this Settlement Agreement on behalf of Class Members. Any
individual concerned about Defendants’ compliance with this Settlement
Agreement may so notify Class Counsel and direct any requests for enforcement to
them. Class Counsel shall have the full and sole discretion to take whatever action
they deem appropriate that is not in contravention to this Settlement Agreement, or
to refrain from taking any action, in response to such request. Any action by Class
Counsel to monitor or enforce the Settlement Agreement shall be done without
additional fee or reimbursement of expenses from the Qualified Settlement Fund
beyond the Attorneys’ Fees and Costs, Administrative Expenses, and Class
Representative Compensation determined by the Court.
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13.4. This Settlement Agreement shall be interpreted, construed, and
enforced in accordance with applicable federal law and, to the extent that federal
law does not govern, New Jersey state law.

13.5. Any motion to enforce this Settlement Agreement—including by way
of injunction—shall be filed in this Class Action.

13.6. Before entry of the Preliminary Approval Order and approval of the
Independent Fiduciary, this Settlement Agreement may be modified or amended
only by written agreement signed by or on behalf of all Settling Parties. Following
approval by the Independent Fiduciary, this Settlement Agreement may be
modified or amended only if such modification or amendment is set forth in a
written agreement signed by or on behalf of all Settling Parties and only if the
Independent Fiduciary approves such modification or amendment in writing, or if
Defendants exercise their option to waive approval of the Independent Fiduciary as
a condition to this Settlement Agreement pursuant to Section 10.6. Following entry
of the Preliminary Approval Order, this Settlement Agreement may be modified or
amended only by written agreement signed on behalf of all Settling Parties, and
only if the modification or amendment is approved by the Court and the
Independent Fiduciary in writing (unless Defendants exercise their option to waive
approval of the Independent Fiduciary as a condition to this Settlement Agreement
pursuant to Section 10.6).

13.7. The provisions of this Settlement Agreement may be waived only by
an instrument in writing executed by the waiving party and specifically waiving
such provisions. The waiver of any breach of this Settlement Agreement by any
party shall not be deemed to be or construed as a waiver of any other breach or
waiver by any other party, whether prior, subsequent, or contemporaneous, of this
Settlement Agreement.

13.8. All of the exhibits attached hereto are incorporated by reference as
though fully set forth herein. The exhibits shall be: Exhibit A — Notice of Class
Action Settlement and Fairness Hearing; Exhibit B — Rollover Form; Exhibit C —
Preliminary Approval Order; Exhibit D — Final Approval Order; Exhibit E — Form
of CAFA Notice.

13.9. No provision of the Settlement Agreement or of the exhibits attached
hereto shall be construed against or interpreted to the disadvantage of any party to
the Settlement Agreement because that party is deemed to have prepared,
structured, drafted, or requested the provision.
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13.10. Fees and Expenses. Except as otherwise expressly set forth herein,
each Settling Party shall pay its own fees, costs, and expenses incurred in
connection with the Action, including fees, costs, and expenses incident to the
negotiation, preparation, or compliance with the Settlement Agreement, and
including any fees, expenses, and disbursements of its counsel and other advisors.
Nothing in the Settlement Agreement shall require Defendants or any Released
Party to pay any monies other than as expressly provided herein.

13.11.Principles of Interpretation. The following principles of interpretation
apply to this Settlement Agreement:

13.11.1. Headings. Any headings included in this Settlement
Agreement are for convenience only and do not in any way limit, alter, or
affect the matters contained in this Settlement Agreement or the Articles or
Sections they caption.

13.11.2. Singular and Plural. Definitions apply to the singular and
plural forms of each term defined.

13.11.3. Gender. Definitions apply to the masculine, feminine,
non-binary, and neutral genders of each term defined.

13.11.4. References to a Person. References to a Person are also to
the Person’s permitted successors and assigns, except as otherwise provided
herein.

13.11.5. Terms of Inclusion. Whenever the words “include,”

“includes,” or “including” are used in this Settlement Agreement, they shall
not be limiting but rather shall be deemed to be followed by the words
“without limitation.”

13.12.Severability. The material provisions of this Settlement Agreement
are not severable.

13.13.Survival. All of the covenants, representations, and warranties,
express or implied, oral, or written, concerning the subject matter of this
Settlement Agreement are contained in this Settlement Agreement. No Party is
relying on any oral representations or oral agreements. All such covenants,
representations, and warranties set forth in this Settlement Agreement shall be
deemed continuing and shall survive the Settlement Effective Date.
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13.14.Notices. Any notice, demand, or other communication under this
Settlement Agreement (other than the Settlement Notice, or other notices given at
the direction of the Court) shall be in writing and shall be deemed duly given upon
receipt if it is addressed to each of the intended recipients as set forth below and
personally delivered, sent by registered or certified mail postage prepaid, or
delivered by reputable express overnight courier or via e-mail:

IF TO CLASS REPRESENTATIVES:

Jennifer K. Lee

Carl F. Engstrom

ENGSTROM LEE LLC

323 N. Washington Ave., Suite 200
Minneapolis, MN 55401

Telephone: (612) 293-6184

Email: jlee@engstromlee.com
Email: cengstrom@engstromlee.com

Counsel for Class Representatives and
the Proposed Class

IF TO DEFENDANTS:

Christopher J. Boran

Thomas H. Severson

MORGAN, LEWIS & BOCKIUS LLP

110 North Wacker Drive, Suite 2800
Chicago, IL 60606

Telephone: (312) 324-1000

Facsimile: (312) 324-1001

Email: christopher.boran@morganlewis.com
Email: tom.severson@morganlewis.com

Counsel for Defendants

Any Settling Party may change the address at which it is to receive notice by written
notice delivered to the other Settling Parties in the manner described above.

13.15.Entire Agreement. This Settlement Agreement and the exhibits
attached hereto constitute the entire agreement among the Settling Parties. No
representations, warranties, or inducements have been made to any party
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concerning the Settlement other than those contained in this Settlement Agreement
and the exhibits thereto. It specifically supersedes any settlement terms or
settlement agreements relating to the Defendants that were previously agreed upon
orally or in writing by any of the Settling Parties.

13.16.Counterparts. The Settlement Agreement may be executed by
exchange of executed signature pages, and any signature transmitted by facsimile,
DocuSign or similar electronic signature service, or e-mail attachment of scanned
signature pages for the purpose of executing this Settlement Agreement shall be
deemed an original signature for purposes of this Settlement Agreement. The
Settlement Agreement may be executed in any number of counterparts, and each of
such counterparts shall for all purposes be deemed an original, and all such
counterparts shall together constitute the same instrument.

13.17.Binding Effect. This Settlement Agreement binds and inures to the
benefit of the Settling Parties hereto, their assigns, heirs, administrators, executors,
and successors.

13.18.Retention of Privilege. Nothing in this Settlement Agreement, or the
negotiations relating to it, is intended to or shall be deemed to constitute a waiver
of any applicable privilege or immunity, including, without limitation, attorney-
client privilege, joint defense privilege, or work product protection.

IN WITNESS WHEREOF, the Settling Parties have executed this
Settlement Agreement on the dates set forth below.
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PLAINTIFFS

,~— Signed by:

N\ FCEQF3CC3N0A4ES

Paul Harvey

(-—Signed by:

Muryl Eiduwwdram
N OFQ5185E7ECCARD.

Meryl Eichenbaum

Signed by:

Koy Lamunt {u,w)owslzq

nnnnnnnnnnnnnnn

Roxanne Kuzowsky

] e

Jennifer K. Lee, MN Bar No. 0399012
Carl F. Engstrom, MN Bar No. 0396298
ENGSTROM LEE LLC

323 Washington Ave. N., Suite 200
Minneapolis, MN 55401

Telephone: (612) 305-8349

Facsimile: (612) 677-3050
jlee@engstromlee.com
cengstrom(@engstromlee.com

Marc R. Edelman, FLL Bar No. 0096342
MORGAN & MORGAN, P.A.

201 N. Franklin Street, Suite 700
Tampa, FL 33602

Telephone: (813) 223-5505

Facsimile: (813) 257-0572
medelman@forthepeople.com

Andrew R. Frisch, NJ Bar No. 038452000
MORGAN & MORGAN, P.A.

8151 Peters Road, Suite 4000

Plantation, FL 33324

Telephone: (954) 967-5377

Facsimile: (954) 327-3013
afrisch@forthepeople.com

Counsel for Plaintiffs and the Proposed
Settlement Class

Filed 02/14/25

2/13/2025

Date
2/11/2025
Date
2/12/2025

Date

2/11/2025
Date
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On behalf of Defendants Bed Bath &
Beyond, Inc. 401(k) Savings Plan and
Laura Crossen,

(e G

02/13/2025
Jeremy P. Blumenfeld Date
MORGAN, LEWIS & BOCKIUS LLP
2222 Market Street

Philadelphia, PA 19103

Telephone: (215) 963-5000

Facsimile: (215) 963-5001
jeremy.blumenfeld@morganlewis.com

Christopher J. Boran

Thomas H. Severson

MORGAN, LEWIS & BOCKIUS LLP
110 North Wacker Drive, Suite 2800
Chicago, IL 60606

Telephone: (312) 324-1000

Facsimile: (312) 324-1001
christopher.boran@morganlewis.com
tom.severson@morganlewis.com

Counsel for Defendants
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NOTICE OF CLASS ACTION SETTLEMENT

in

BED BATH & BEYOND, INC. 401(K) SAVINGS PLAN

LITIGATION

Harvey, et al. v. Bed Bath & Beyond, Inc. 401 (k) Savings Plan Committee,
No. 2:23-¢cv-20376-CCC-SDA (D.N.J.)

PLEASE READ THIS SETTLEMENT NOTICE CAREFULLY.

This is a notice of a proposed class action settlement in the above-referenced lawsuit.
If you are a member of the Class, the settlement will affect your legal rights.
This is not a solicitation from a lawyer.

You have not been sued.

A Settlement has been reached in a class action lawsuit concerning the Bed Bath & Beyond,
Inc. 401(k) Savings Plan (the “Plan”). The class action lawsuit involves whether Bed Bath &
Beyond, Inc. 401(k) Savings Plan Committee and Laura Crossen (collectively, “Defendants”)
managed the Plan in accordance with certain provisions of the Employee Retirement Income
Security Act of 1974 (“ERISA”). ERISA is the federal law that regulates and sets minimum
standards for the administration of most retirement plans in the private sector, including the
Plan. Defendants deny all claims, and nothing in the Settlement is an admission or concession
on Defendants’ part of any fault or liability whatsoever.

The Settlement will provide, among other things, for a $1.95 million Qualified Settlement Fund
that will be allocated to eligible Settlement Class Members after any Court-approved
deductions for Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative
Compensation.

The terms and conditions of the Settlement are set forth in the Settlement Agreement dated
[DATE]. Capitalized terms used in this Notice but not defined in this Notice have the
meanings assigned to them in the Settlement Agreement. The Settlement Agreement is
available at [www.settlementwebsite.com]. Certain other documents also will be posted on
that website. You should visit that website if you would like more information about the
Settlement or the lawsuit. All papers filed in this lawsuit are also available for review via the
Public Access to Court Electronic Records System (PACER), at http://www.pacer.gov.

The Settlement Class (whose members are “Settlement Class Members”) includes all
Participants whose individual Plan accounts were adjusted by any amount due to the Market
Value Adjustment that was applied to the Plan’s interest in the MassMutual Guaranteed
Interest Account after Bed Bath & Beyond passed a resolution to terminate the Bed Bath &
Beyond, Inc. 401(k) Savings Plan in 2023, along with their Beneficiaries and Alternate Payees
of record, excluding Defendants.

Your rights and the choices available to you—and the applicable deadlines to act—are
explained in this Notice. Please note that neither Bed Bath & Beyond, Inc. (“BBB”) nor any
employees, attorneys, or representatives of BBB may advise you as to what the best choice is
for you or how you should proceed.
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The Court still has to decide whether to give its final approval to the Settlement. Payments
under the Settlement will be made only if the Court finally approves the Settlement, and that
final approval is upheld in the event of any appeal.

A Fairness Hearing will take place on [DATE], at [TIME], before the Honorable Claire C.
Cecchi, United States District Court for the District of New Jersey, Martin Luther King
Building & U.S. Courthouse, 50 Walnut Street, Newark, NJ 07102, in Courtroom [--], to
determine whether to grant final approval of the Settlement and approve the requested
Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative
Compensation. If the Fairness Hearing is rescheduled, or if it is held by video conference or
telephone, a notice will be posted on the Settlement Website at [www.settlementwebsite.com].

Any objections to the Settlement, or to the requested Attorneys’ Fees and Costs,
Administrative Expenses, and Class Representative Compensation, must be filed with the
Clerk of Court and served in writing on Class Counsel and Defense counsel, as identified in
Item 11 below.

YOUR LEGAL RIGHTS AND OPTIONS UNDER THE SETTLEMENT:

INDIVIDUAL RETIREMENT

This lawsuit concerns a retirement plan. You have the option of
receiving your share of the Settlement in the form of a direct
rollover to an individual retirement account or qualified employer
plan. To do this, you must submit the enclosed Rollover Form on
or before [date of Fairness Hearing]. A Rollover Form may also
be obtained by calling the Settlement Administrator at [telephone
number] or by accessing [www.settlementwebsite.com].
Rollovers will be effectuated only if and when the Court gives
final approval to the Settlement and the Settlement becomes
effective.

PAYMENT OPTION ONE:
ROLLOVER TO AN

ACCOUNT OR QUALIFIED
EMPLOYER PLAN

Payments distributed in the form of a rollover will not be subject
to automatic withholding.

For additional information, see Item 6 below.

CHECK MAILED DIRECTLY

If you do nothing in response to this Notice, the Settlement
Administrator will attempt to mail your share of the Settlement
directly to you by check. Checks will be distributed only if and
when the Court gives final approval to the Settlement and the

PAYMENT OPTION TWO: .
Settlement becomes effective.

TO YOU Payments made directly by check are subject to automatic tax
withholding and tax reporting, as determined by the Settlement
Administrator.

For additional information, see Item 6 below.
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If you wish to object to any part of the Settlement, or to the
requested Attorneys’ Fees and Costs, Administrative Expenses,
and Class Representative Compensation, you must file and
postmark your objection and any supporting documents with the
Clerk of the Court, and mail copies to Class Counsel and Defense
Counsel (as identified in Item 11, below), at least 21 calendar
days before the Fairness Hearing. Please note that you will not be
permitted to make an objection to the Settlement if you do not
comply with the requirements for making objections.

YOU CAN OBJECT
(NO LATER THAN [DATE])

You may also attend the Fairness Hearing and speak at the
Fairness Hearing on [DATE]. If you wish to attend the hearing
and speak at the hearing, you must provide Class Counsel and
YOU CAN ATTEND A Defense counsel (as identified in Item 11 below) with notice of
HEARING ON [DATE] your intent to appear postmarked at least 14 calendar days before
the Fairness Hearing. Please note that you will not be permitted
to speak at the Fairness Hearing if you do not comply with the
requirements for making an objection.

The Class Action

The case is called Harvey, et al. v. Bed Bath & Beyond, Inc. 401(k) Savings Plan Committee,
No.2:23-cv-20376-CCC-SDA (D.N.J.) (the “Class Action” or “lawsuit”). It has been pending since
September 15, 2023. The Court supervising the case is the United States District Court for the
District of New Jersey. The individuals who brought this lawsuit are called the Class
Representatives, and the persons that were sued are called the Defendants. The Class
Representatives—Paul Harvey, Meryl Eichenbaum, and Roxanne Kuzowsky—are former
participants in the Plan. Defendants are the Bed Bath & Beyond, Inc. 401(k) Savings Plan
Committee and Laura Crossen. The claims in the lawsuit are described below in Item 2 below, and
additional information about them, including a copy of the operative Complaint, is available at
[www.settlementwebsite.com].

The Settlement

Following negotiations facilitated by a mediator with the Class Representatives, Class Counsel,
Defendants, and Defense Counsel, a Settlement has been reached. As part of the Settlement, a
Qualified Settlement Fund of $1,950,000.00 will be established to resolve the claims against
Defendants in the Action. The “Net Settlement Amount” is $1,950,000.00 minus any Court-
Approved Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative
Compensation. The Net Settlement Amount will be allocated to Settlement Class Members
according to a Plan of Allocation to be approved by the Court and further described below in
Item 5.

Statement of Attorneys’ Fees and Costs, Administrative Expenses, and Class
Representative Compensation Sought in the Class Action

Class Counsel has devoted thousands of hours to investigating the facts, prosecuting the lawsuit,
reviewing documents obtained from Defendants and third parties, and negotiating the Settlement.

3
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During that time, they also have advanced costs »necessary to pursue the case. Class Counsel took
the risk of litigation and have not been paid for any of their time or for any of these costs
throughout the time this case has been pending.

Class Counsel will apply to the Court for payment of Attorneys’ Fees for their work in the case.
The amount of fees that Class Counsel will request will not exceed one-third of the Qualified
Settlement Fund ($650,000.00). In addition, Class Counsel also will seek to recover their litigation
costs advanced and Administrative Expenses associated with the Settlement. Any Attorneys’ Fees
and Costs and Administrative Expenses awarded by the Court will be paid or reimbursed from the
Qualified Settlement Fund.

Class Counsel also will ask the Court to approve payments, not to exceed $7,500.00, for each of
the Class Representatives who took on the risk of litigation, participated in the mediation, and
committed to spend the time necessary to bring the case to conclusion. Their activities also
included assisting in the factual investigation of the case by Class Counsel, producing documents,
and giving overall support to the case. Any Class Representatives” Compensation awarded by the
Court will be paid from the Qualified Settlement Fund.

A full and formal application for Attorneys’ Fees and Costs, Administrative Expenses, and Class
Representative Compensation will be filed with the Court on or before [DATE]. This application
will be made available at [www.settlementwebsite.com]. You may also obtain a copy of this
application through the Public Access to Court Electronic Records System (PACER) at
http://www.pacer.gov, or by appearing in person during regular business hours at the Office of
the Clerk of the United States District Court for the District of New Jersey, Martin Luther King
Building & U.S. Courthouse, 50 Walnut Street, Newark, NJ 07102.

| 1. Why Did I Receive This Settlement Notice? |

The Court caused this Notice to be sent to you because our records indicate that you may be a
Settlement Class Member. If you fall within the definition of the Settlement Class, you have a right
to know about the Settlement and about all of the options available to you before the Court decides
whether to give its final approval to the Settlement. If the Court approves the Settlement, and after
any objections and appeals are resolved, the Net Settlement Amount will be allocated among
Settlement Class Members according to a Court-approved Plan of Allocation.

|2. What Is the Class Action About? |

In the Class Action, the Class Representatives claim that the Defendants improperly monitored the
Plan’s investment in the MassMutual Guaranteed Interest Account. Defendants deny all claims
and assert that they have always acted prudently and in the best interests of participants and
beneficiaries.

|3. Why Is There A Settlement? |

The Court has not reached a final decision as to the Class Representatives’ claims. Instead, the
Class Representatives and Defendants have agreed to the Settlement. The Settlement is the product
of extensive negotiations between the Class Representatives, Defendants, and their respective
counsel. These negotiations were facilitated by an experienced mediator. The parties to the
Settlement have taken into account the uncertainty, risks, and costs of litigation and have

4
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concluded that it is desirable to settle on the terms and conditions set forth in the Settlement
Agreement. The Class Representatives and Class Counsel believe that the Settlement is best for
the Settlement Class. Nothing in the Settlement Agreement is an admission or concession on
Defendants’ part of any fault or liability whatsoever. They have entered into the Settlement
Agreement to avoid the uncertainty, expense, and burden of additional litigation.

| 4. What Does the Settlement Provide? |

Under the Settlement, Defendants or their insurers will pay $1,950,000.00 into a Qualified
Settlement Fund to resolve the claims of the Settlement Class against Defendants. The Net
Settlement Amount (after deduction of any Court-approved Attorneys’ Fees and Costs,
Administrative Expenses, and Class Representative Compensation) will be allocated to Settlement
Class Members according to a Plan of Allocation to be approved by the Court (as explained further
in Item 5, below). Class Members who are entitled to a distribution will receive their distribution
as a rollover to a qualified retirement account or by check.

All Settlement Class Members and anyone claiming through them will fully release the Plan as
well as Defendants and the Released Parties from certain Released Claims, as defined in the
Settlement Agreement. The Released Parties include each Defendant and certain related parties as
outlined in the Settlement Agreement. The Released Claims include any and all claims against any
of the Released Parties with respect to the Plan that were asserted in the Class Action against
Defendants or could have been asserted against Defendants.

This is only a summary of the Released Claims and is not a binding description. The governing
releases are found within Article 7 of the Settlement Agreement, which is available at
[www .settlementwebsite.com].

| 5. How Much Will My Distribution Be? |

The amount, if any, that will be allocated to you will be based upon records provided by the Plan’s
recordkeeper. Calculations regarding individual distributions will be performed by the Settlement
Administrator, whose determinations will be final and binding, pursuant to the Court-approved Plan
of Allocation.

To receive a distribution from the Net Settlement Amount, you must be a “Settlement Class
Member” as described on page 1 of this Notice.

There are approximately 2,100 Settlement Class Members according to preliminary review of Plan
records. Pursuant to the proposed Plan of Allocation, the Net Settlement Amount will be divided
pro rata among Settlement Class Members. Each Settlement Class Member will have the
opportunity to receive a share of the Net Settlement Amount (defined in the Settlement Agreement
as their “Settlement Credit Amount”) based on the percentage of the Market Value Adjustment
charged to the Plan account(s) of that Settlement Class Member. A more complete description
regarding the details of the Plan of Allocation can be found in Article 5 of the Settlement
Agreement, which is available at [www.settlementwebsite.com].

|6. How Can I Receive My Distribution? |
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A Rollover Form is enclosed with this Notice and explains the steps necessary to receive your
share of the Settlement via direct rollover to an individual retirement account or qualified employer
plan. You may also obtain the Rollover Form on the Settlement Website at
[www.settlementwebsite.com] or by calling the Settlement Administrator at [telephone number].
Rollover Forms should be submitted prior to the date set forth above for the Fairness Hearing.
Settlement payments distributed via direct rollover will not be subject to automatic withholdings.
Further information regarding rollovers can be found at the end of this notice on page 10.

All other settlement payments will be mailed in the form of a check. You do not need to do
anything to receive a check. However, because checks will be sent by mail, it is important to notify
the Settlement Administrator ([telephone number] or via the contact form at
[www.settlementwebsite.com]) of any changes to your mailing address. Y ou may also notify Class
Counsel (identified in Item 11, below) of any changes to your mailing address.

Payments made directly to Class Members by check are subject to automatic tax withholding and
tax reporting, as determined by the Settlement Administrator. Any tax withheld by the Settlement
Administrator may not constitute all tax that you may owe in connection your settlement payment.
You will be responsible for determining and paying any tax that is due but was not automatically
withheld in connection with your settlement payment.

If you submit a Rollover Form but your requested rollover is not effectuated for any reason (for
example, because your Rollover Form was submitted too late, the information that you provided
was not sufficient, or the financial institution that you designated did not accept the rollover), the
Settlement Administrator will attempt to mail you a check. Such checks will be subject to
automatic tax withholding and reporting, as determined by the Settlement Administrator, and all
other terms of the Settlement Agreement that apply to payments by check.

|7. When Will I Receive My Distribution? |

The timing of the distribution of the Net Settlement Amount is conditioned on several matters,
including the Court’s final approval of the Settlement and any approval becoming final and no
longer subject to any appeals in any court. An appeal of the final approval order may take several
years. If the Settlement is approved by the Court and there are no appeals, the Settlement
distribution likely will occur within approximately four months of the Court’s Final Approval
Order, unless there are unforeseen circumstances. There will be no payments under the Settlement
if the Settlement Agreement is terminated.

| 8. Can I Exclude Myself from The Settlement? |

No. The Class has been certified for Settlement purposes under Federal Rule of Civil Procedure
23(b)(1). Therefore, as a Settlement Class Member, you are bound by the Settlement (if it receives
final Court approval) and any judgments or orders that are entered in the Action. If you wish to
object to any part of the Settlement, you may file an objection with the Clerk of the Court and
write to Class Counsel and Defense Counsel about why you object to the Settlement, as discussed
below.

|9. Do I Have a Lawyer in The Case? |
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The Court has appointed the law firms of Engstrom Lee LLC in Minneapolis, Minnesota, and
Morgan & Morgan, P.A. in Florida as Class Counsel in the Class Action. If you want to be
represented by your own lawyer, you may hire one at your own expense.

[ 10. How Will the Lawyers Be Paid? |

Class Counsel will file a motion for an award of Attorneys’ Fees and Costs, Administrative
Expenses, and Class Representative Compensation prior to the objection deadline. This motion
will be considered at the Fairness Hearing. Class Counsel will limit their application for Attorneys’
Fees to not more than one-third of the Gross Settlement Amount. In addition, Class Counsel will
seek to recover all actual and anticipated litigation costs and administrative expenses associated
with the Settlement. The Court will determine the amount of fees, costs, and administrative
expenses that will be awarded, if any. All papers filed in this Action, including Class Counsel’s
motion for Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative
Compensation, will be available for review on the Settlement Website
[www.settlementwebsite.com] and via the Public Access to Court Electronic Records System
(PACER), available online at http://www.pacer.gov.

| 11. How Do I Tell the Court If I Don’t Like the Settlement? |

If you are a Settlement Class Member, you can object to the Settlement by mailing to Class Counsel
and to Defense Counsel at the addresses below a written objection explaining why you object and
enclosing any supporting documents. Your written objection must: (1) clearly identify the case
name and number: Harvey, et al. v. Bed Bath & Beyond, Inc. 401 (k) Savings Plan Committee, No.
2:23-cv-20376-CCC-SDA; (2) include your full name, current address, and telephone number;
(3) describe the position you wish to assert, including the factual and legal grounds for the position;
(4) provide copies of all documents that you wish to submit in support of your position; (5) provide
the name(s), address(es) and phone number(s) of any attorney(s) representing you; and (6) include
your signature. Your written objection and supporting documents must be mailed to Class Counsel
and Defense counsel and postmarked no later than [21 calendar days prior to Fairness Hearing] to
be considered. Class Counsel and Defense Counsel will have an opportunity to respond to your
objection. You also must file your objection with the Court by mailing or hand delivering it to the
Office of the Clerk of the United States District Court for the District of New Jersey, Martin Luther
King Building & U.S. Courthouse, 50 Walnut Street, Newark, NJ 07102.

CLASS COUNSEL DEFENSE COUNSEL

Jennifer Lee Christopher J. Boran

Carl Engstrom Thomas H. Severson

ENGSTROM LEE LLC MORGAN, LEWIS & BOCKIUS LLP
323 N. Washington Ave., Ste. 200 110 North Wacker Drive, Suite 2800
Minneapolis, MN 55401 Chicago, IL 60606

Andrew R. Frisch

MORGAN & MORGAN, P.A.
8151 Peters Road, Suite 4000
Plantation, FL 33324
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Marc R. Edelman
MORGAN & MORGAN, P.A.
201 N. Franklin Street, Suite 700
Tampa, FL 33602

| 12. When and Where Will the Court Decide Whether to Approve the Settlement? |

The Court will hold a Fairness Hearing at [TIME] on [DATE], at the United States District Court
for the District of New Jersey, Martin Luther King Building & U.S. Courthouse, 50 Walnut Street,
Newark, NJ 07102, in Courtroom [--]. At the Fairness Hearing, the Court will consider whether
the Settlement is fair, reasonable, and adequate. The Court also will consider the motion for
Attorneys’ Fees and Costs, Administrative Expenses, and Class Representative Compensation. If
there are objections, the Court will consider them then. You do not have to appear at the Fairness
Hearing in order to have your objection considered by the Court. Please note that if the Fairness
Hearing is rescheduled, or if it is held by video conference or telephone, a notice will be posted on
the Settlement Website at [www.settlemementwebsite.com].

| 13. Do I Have to Attend the Fairness Hearing? |

No, but you are welcome to come at your own expense. You may also make an appearance through
an attorney at your own expense. If you send an objection, you do not have to come to the Court
to talk about it. As long as you filed and mailed your written objection on time, the Court will
consider it.

| 14. May I Speak at The Fairness Hearing? |

Yes. If you wish to attend and speak at the Fairness Hearing, you must file an intent of notice to
participate with the Clerk of the Court and mail to Class Counsel and Defense Counsel (as
identified in Item 11, above) a notice of intent to appear postmarked at least [14 calendar days]
before the Fairness Hearing. In order to speak at the Fairness Hearing, you must also comply with
the requirements for making an objection (described above in Item 11, above) if you wish to object
to the Settlement.

| 15. What Happens If I Do Nothing at All? |

If you are a “Settlement Class Member” as described on page 1, and you do nothing, the Settlement
Administrator will attempt to mail your pro rata share of the Net Settlement Amount directly to
you via check, if the Settlement is finally approved.

| 16. How Do I Get More Information? |

If you have questions regarding the Settlement, you can visit [www.settlementwebsite.com], call
[phone number], or write to the Settlement Administrator at [mailing address]. All papers filed in
this lawsuit are also available for review via the Public Access to Court Electronic Records System
(PACER), at http://www.pacer.gov, and can be reviewed in person during regular business hours
at the Office of the Clerk of the United States District Court for the District of New Jersey, Martin
Luther King Building & U.S. Courthouse, 50 Walnut Street, Newark, NJ 07102. Please note that
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neither BBB nor any employees, attorneys, or representatives of BBB may advise you regarding
the Settlement or how you should proceed.
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YOUR ROLLOVER OPTIONS

The Settlement Administrator has determined that the payment you are receiving from the
Qualified Settlement Fund (“Fund”) is eligible to be rolled over to an IRA or an employer plan.
This Q&A is intended to help you decide whether to do such a rollover. This notice describes the
rollover rules that apply to payments from the Fund.

GENERAL INFORMATION ABOUT ROLLOVERS

How can a rollover affect my taxes? You will be taxed on a payment from the Fund if you do
not roll it over. If you are under age 59' and do not do a rollover, you will also have to pay a 10%
additional income tax on early distributions (generally, distributions made before age 59'%), unless
an exception applies. However, if you do a rollover, you will not have to pay tax until you receive
payments later and the 10% additional income tax will not apply if those payments are made after
you are age 59% (or if an exception to the 10% additional income tax applies).

What types of retirement accounts and plans may accept my rollover? You may roll over the
payment to either an IRA (an individual retirement account or individual retirement annuity) or an
employer plan (a 401(k), section 403(b) plan, or governmental section 457(b) plan) that will accept
the rollover. The rules of the IRA or employer plan that holds the rollover will determine your
investment options, fees, and rights to payment from the IRA or employer plan (for example, IRAs
are not subject to spousal consent rules, and IRAs may not provide loans). Further, the amount
rolled over will become subject to the tax rules that apply to the IRA or employer plan.

How do I do a rollover? There are two ways to do a rollover. You can do either a direct rollover
or a 60-day rollover.

If you do a direct rollover, the Fund will make the payment directly to your IRA or an employer
plan. You should contact the IRA sponsor or the administrator of the employer plan for information
on how to do a direct rollover. The information they give you can then be used to complete the
settlement administration form. You generally need to have an account opened (even if it's not
funded) for an institution to process your rollover.

If you do not do a direct rollover, you may still do a rollover by making a deposit into an IRA
or eligible employer plan that will accept it. Generally, you will have 60 days after you receive the
payment to make the deposit. If you do not do a direct rollover, the Fund is required to withhold
20% of the payment for federal income taxes (up to the amount of cash and property received other
than employer stock). This means that, in order to roll over the entire payment in a 60-day rollover,
you must use other funds to make up for the 20% withheld. If you do not roll over the entire amount
of the payment, the portion not rolled over will be taxed and will be subject to the 10% additional
income tax on early distributions if you are under age 59 (unless an exception applies).

10
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EXHIBIT B
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Bed Bath arﬂ@?@d 407K settlement .
P.O. Box 20XX
Chanhassen, MN 55317-20XX
[website]

ROLLOVER FORM

ABC1234567890 Claim Number: 1111111

JOHN Q CLASSMEMBER
123 MAIN ST

APT 1

ANYTOWN, ST 12345

In order to receive your share of the Settlement by direct rollover to a qualified individual retirement account, Class Members must
complete, sign, and mail this form with a postmark on or before [DueDate]. Please review the instructions below carefully. If you
have questions regarding this form, you may contact the Settlement Administrator as indicated below:

[website] or call [PhoneNumber]

PART 1: INSTRUCTIONS FOR COMPLETING ROLLOVER FORM

If you would like to receive your share of the Settlement by direct rollover to a qualified individual retirement account (commonly
called an “IRA”) or qualified employer plan (such as a 401(k) plan), please complete this Rollover Form. You should also keep
a copy of all pages of your Rollover Form, including the first page with the address label, for your records.

Mail your completed Rollover Form postmarked on or before [DueDate] to the Settlement Administrator at the
following address:

Bed Bath and Beyond 401K Settlement
P.O. Box 20XX
Chanhassen, MN 55317-20XX

You also may email a completed, signed copy to [EmailAddress]. It is your responsibility to ensure the Settlement
Administrator has timely received your Rollover Form.

Other Reminders:

*  You must provide your date of birth, signature, and a completed Substitute IRS Form W-9, which is attached as part 5
to this form.

» If you desire to do a direct rollover and you fail to complete all of the rollover information in Part 4, below, payment will
be made to you by check.

» If you change your address after sending in your Rollover Form, please provide your new address to the Settlement
Administrator.

+ Timing of Payments to Eligible Settlement Class Members. The timing of the distribution of the Settlement payments
are conditioned on several matters, including the Court’s final approval of the Settlement and any approval becoming
final and no longer subject to an appeal in any court. An appeal of the final approval order may take several years. If the
Settlement is approved by the Court, and there are no appeals, the Settlement distribution likely will occur within four
months of the Court’s Final Approval Order.

Questions? If you have any questions about this Rollover Form, please call the Settlement Administrator at [PhoneNumber].
The Settlement Administrator will provide advice only regarding completing this form and will not provide financial, tax or
other advice concerning the Settlement or your situation. You therefore may want to consult with your financial or tax advisor.
Information about the status of the approval of the Settlement and the Settlement administration is available on the settlement
website, [website].

[ROLLOVER FORM CONTINUES ON THE NEXT PAGE]

1 | [ ]
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You are eligible to receive a payment from a class action settlement. The Court has preliminarily approved the class settlement
in Harvey, et al. v. Bed Bath & Beyond, Inc. 401(k) Savings Plan Committee, et al., No. 2:23-cv-20376-CCC-ESK (D.N.J.). That
Settlement provides allocation of monies to all Participants in the Bed Bath & Beyond, Inc. 401(k) Savings Plan (“Plan”) whose
individual Plan accounts were adjusted by any amount due to the Market Value Adjustment that was applied to the Plan’s investment
in the MassMutual Guaranteed Income Account, along with their Beneficiaries and Alternate Payees of record, excluding Defendants.

Because you are a Settlement Class Member in the Plan, you must decide whether you want your payment (1) sent payable to you
directly by check or (2) to be rolled over into another eligible retirement plan or into an individual retirement account (“IRA”). To elect
a rollover, please complete and mail this Rollover Form postmarked on or before [DueDate] to the Settlement Administrator. If you
do not return this form, your payment will be sent to you directly by check.

PART 2: SETTLEMENT CLASS MEMBER INFORMATION

First Name Last Name

IIIIIIIIIIIIIIII||:|IIIIIIIIIIIIIIIIIIIIII

Mailing Address

City State Zip Code
HEEEEEEREERERENEEEEEEEREEEEEEEEpEEpEEEEN
Home Phone Work Phone or Cell Phone

HERERERSEEEE HERSRERSEEEE

Class Member’s Social Security Number Class Member’s Date of Birth

HEESEEREEEE |I|||||||||
D D

Email Address Y Y vy

PART 3: BENEFICIARY OR ALTERNATE PAYEE INFORMATION (/F APPLICABLE)

|:| Check here if you are the surviving spouse or other beneficiary for the Settlement Class Member and the Settlement
Class Member is deceased. Documentation must be provided showing current authority of the representative to file
on behalf of the deceased. Please complete the information below and then continue on to Parts 4 and 5 on the next page.

|:| Check here if you are an alternate payee under a qualified domestic relations order (QDRO). The Settlement Administrator
may contact you with further instructions. Please complete the information below and then continue on to Parts 4 and 5 on
the next page.

Your First Name Last Name

IIIIIIIIIIIIIIII||:|IIIIIIIIIIIIIIIIIIIIII

Your Social Security Number or Tax ID Number Your Date of Birth

HEEREESEEEE IIIIIIIIIII
D D

Your Mailing Address Y YY Y

City State Zip Code

[ROLLOVER FORM CONTINUES ON THE NEXT PAGE]

] 2 ] ]




Case 2:23-cv-20376-CCC-SDA  Document 61-1  Filed 02/14/25 Page 64 of 121

. PagelD: 706 .

PART 4: PAYMENT ELECTION
Direct Rollover to an Eligible Plan — Check only one box below and complete the Rollover Information Section below:
] Government 457(b) 1 401(a)401(k) 1 403(b)

|:| Direct Rollover to a Traditional IRA |:| Direct Rollover to a Roth IRA (subject to ordinary income tax)

Rollover Information:
Company or Trustee’s Name (fo whom the check should be made payable)

Company or Trustee’s Mailing Address 1

Company or Trustee’s Mailing Address 2

Company or Trustee’s City State Zip Code

Your Account Number Company or Trustee’s Phone Number

PART 5: SIGNATURE, CONSENT, AND SUBSTITUTE IRS FORM W-9

UNDER PENALTIES OF PERJURY UNDER THE LAWS OF THE UNITED STATES OF AMERICA, | CERTIFY THAT ALL OF THE
INFORMATION PROVIDED ON THIS ROLLOVER FORM IS TRUE, CORRECT, AND COMPLETE AND THAT | SIGNED THIS
ROLLOVER FORM.

1. The Social Security number shown on this form is my correct taxpayer identification number (or | am waiting for a number to
be issued to me); and

2. 1 am not subject to back up withholding because: (a) | am exempt from backup withholding, or (b) | have not been notified
by the Internal Revenue Service (IRS) that | am subject to backup withholding as a result of a failure to report all interest or
dividends, or (c) the IRS has notified me that | am no longer subject to backup withholding; and

3. lama U.S. person (including a U.S. resident alien).

D YYYY

Class Member Signature (Required) Date Signed (Required)

Note: If you are subject to backup withholding, you must cross out item 2 above. The IRS does not require your consent to any
provision of this document other than this Form W-9 certification to avoid backup withholding.

QUESTIONS? VISIT: [WEBSITE], OR CALL [PHONENUMBER]
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PAUL HARVEY, MERYL Case No. 2:23-¢v-20376-CCC-SDA
EICHENBAUM, and ROXANNE
KUZOWSKY, as representatives of a
class of similarly situated persons, and
on behalf of the BED BATH &
BEYOND, INC. 401(K) SAVINGS
PLAN,

Plaintiffs,
V.
BED BATH & BEYOND, INC.
401(K) SAVINGS PLAN
COMMITTEE and LAURA
CROSSEN,

Defendants.

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF
CLASS ACTION SETTLEMENT

The above-entitled matter came before the Court on the Plaintiffs’
Unopposed Motion for Preliminary Approval of Class Action Settlement. ECF No.
__. After review of the Unopposed Motion for Preliminary Approval of Settlement
and the attachments thereto, the Court GRANTS the motion and ORDERS as
follows:

1. Based on the Court’s review, the Court finds, on a preliminary basis

that: (1) the Settlement is fair, reasonable, and adequate, and within the range of
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possible approval; (2) the Settlement has been negotiated in good-faith at arms-
length between experienced attorneys familiar with the legal and factual issues of
this case and facilitated by an experienced mediator following substantial
discovery; (3) the form and method of notice of the Settlement and of the Final
Fairness Hearing is appropriate; and (4) the Settlement meets all applicable
requirements of law, including Federal Rule of Civil Procedure 23 and applicable
Third Circuit precedents. Accordingly, the Court preliminarily approves the
Settlement Agreement in its entirety.

2. Pursuant to Federal Rule of Civil Procedure 23(b)(1), the Court
certifies, for settlement purposes only, the following Settlement Class:

All Participants whose individual Plan accounts were adjusted by any

amount due to the Market Value Adjustment that was applied to the

Plan’s interest in the MassMutual Guaranteed Interest Account after

Bed Bath & Beyond passed a resolution to terminate the Bed Bath &

Beyond, Inc. 401(k) Savings Plan in 2023, along with their
Beneficiaries and Alternate Payees of record, excluding Defendants.

3. Named Plaintiffs Paul Harvey, Meryl Eichenbaum, and Roxanne
Kuzowsky are appointed as the Class Representatives, and Engstrom Lee LLC, and
Morgan & Morgan, P.A. are appointed as Class Counsel for the Settlement Class.

4. The Court finds the Plan of Allocation proposed by Class Counsel is
fair, reasonable and adequate as it is based on the percentage of the Market Value
Adjustment charged to the Plan account(s) of that Class Member (or to the Plan

account(s) of the Participant on whom the Class Member’s membership in the

2
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Settlement Class is based).

5. The Court finds that under Fed. R. Civ. P. 23(c)(2), the proposed
Notice of Settlement (Exhibit A to the Settlement Agreement) constitutes the best
notice practicable under the circumstances, provides due and sufficient notice of
the Final Fairness Hearing and of the rights of all Settlement Class Members, and
complies fully with the requirements of Fed. R. Civ. P. 23, the Constitution of the
United States, and any other applicable law. Specifically, the Court finds that the
proposed Notice fairly and adequately provides information to the Settlement Class
regarding, among other things: (1) the nature of the claims asserted in the Action;
(2) the scope of the Settlement Class; (3) the terms of the Settlement Agreement;
(4) the process for submitting a Rollover Form; (5) Settlement Class Members’
right to object to the Settlement and the deadline for doing so; (6) the Settlement
Class’s release; (7) the identity of Class Counsel and the amount of compensation
they will seek in connection with the Settlement; (8) the date, time, and location of
the Fairness Hearing; and (9) Settlement Class Members’ right to appear at the
Fairness Hearing.

6. Pursuant to the Settlement Agreement, Analytics Consulting LLC is
hereby appointed as the Settlement Administrator and shall be required to perform

all the duties of the Settlement Administrator as set forth in the Settlement
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Agreement and this Order.

7. The Court approves the establishment of the Qualified Settlement
Fund. Analytics Consulting LLC shall be the administrator of the Qualified
Settlement Fund and shall be responsible for all tax withholding and reporting
related to the Qualified Settlement Fund, including for determining whether tax-
qualified rollover distributions may be offered to the Settlement Class Members.

8. No later than thirty (30) calendar days after the entry of this Order, the
Settlement Administrator shall send by first-class mail the Settlement Notice
(attached as Exhibit A to the Settlement Agreement) to each Settlement Class
Member identified by the Settlement Administrator based upon the data available
from either the Plan’s former Recordkeeper provided in discovery or information
provided by Settlement Class Members. The Settlement Administrator shall use
commercially reasonable efforts to locate Settlement Class Members’ last known
addresses for any who have moved since the last distribution to them from the
Plan.

0. In accordance with the Settlement Agreement, the Settlement
Administrator also shall establish a Settlement Website and toll-free telephone line
relating to the Settlement no later than thirty (30) calendar days following the entry
of this Preliminary Approval Order.

10.  The Court hereby appoints Gallagher Fiduciary Advisors, LLC to
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perform the duties of the Independent Fiduciary under the Settlement Agreement.
The Court further approves the payment or reimbursement of up to $25,000 in fees
and expenses of the Independent Fiduciary from the Qualified Settlement Fund.
11.  On [date] at [time] [no sooner than 120 days after the entry of this
Order], or at such other date and time later set by Court Order, in courtroom [--] of
the United States District Court for the District of New Jersey, Martin Luther King
Building & U.S. Courthouse, 50 Walnut Street, Newark, NJ 07102, this Court will
hold a Fairness Hearing to determine whether: (a) the Court should approve the
Settlement as fair, reasonable, and adequate; (b) the Court should enter the Final
Approval Order; and (c) the Court should approve the application for Attorneys’
Fees and Costs, Administrative Expenses, and Class Representative Compensation.
The Final Fairness Hearing may be held in person, by telephone, or via
videoconference, without further direct notice to the Class Members, other than by
notice to Class Counsel, and/or be adjourned or continued by order of the Court.
12.  Any Settlement Class Member may comment in support of or in

opposition to the Settlement Agreement. Any objections to any aspect of the
Settlement Agreement shall be heard, and any papers submitted in support of said
objections shall be considered, by the Court at the Final Fairness Hearing if they
have been filed validly with the Clerk of the Court and copies provided to Class

Counsel and Defense Counsel. To be filed validly, the objection and any notice of



Case 2:23-cv-20376-CCC-SDA  Document 61-1  Filed 02/14/25 Page 71 of 121
PagelD: 713
intent to participate or supporting documents must be filed or postmarked at least
twenty-one (21) calendar days prior to the scheduled Final Fairness Hearing. The
comment and/or objection also must: (1) clearly identify the case name and
number of this Action; (2) include the Settlement Class Member’s full name,
current address, and telephone number; (3) describe the position the Settlement
Class Member wishes to assert, including the factual and legal grounds for the
position; (4) provide copies of all documents that the Settlement Class Member
wishes to submit in support of his or her position; (5) provide the name(s),
address(es) and phone number(s) of any attorney(s) representing the Settlement
Class Member; and (6) include the Settlement Class Member’s signature. Any
Person wishing to speak at the Final Fairness Hearing shall file, with copies
provided to Class Counsel and Defense Counsel, a notice of intent to participate
fourteen (14) calendar days before the Final Fairness Hearing. A notice of intent to
participate shall be timely filed if it is post-marked to the Clerk of the Court, Class
Counsel, and Defense Counsel within fourteen (14) calendar days before the Final
Fairness Hearing.
13. Any party may file a response to an objection by a Class Member at
least seven (7) calendar days before the Final Fairness Hearing.
14.  Any Settlement Class Member who fails to object in the manner

prescribed herein shall be deemed to have waived such Settlement Class Member’s
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objections and shall forever be barred from making any such objections in this
Action or in any other action or proceeding.

15. Any application for Attorneys’ Fees and Costs, Administrative
Expenses, and Class Representative Compensation shall be filed no later than
thirty (30) calendar days prior to the deadline for objections.

16. No later than thirty (30) calendar days prior to Fairness Hearing, Class
Counsel shall file papers in support of Final Approval of the Settlement
Agreement. Class Counsel shall file any objections to the Settlement with the
motion for Final Approval of the Settlement.

17.  Pending final determination of whether the Settlement Agreement
should be approved, no Settlement Class Member may directly, through
Representatives, or in any other capacity, commence any action or proceeding in
any court or tribunal asserting any of the Released Claims against Defendants, the
Released Parties, and/or the Plan.

18.  The Court approves the CAFA Notice attached as Exhibit E to the
Settlement Agreement and orders that upon mailing of the CAFA Notice,

Defendants shall have fulfilled their obligations under CAFA.

It is so ORDERED this  day of , 2025.

Honorable Claire. C. Cecchi
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PAUL HARVEY, MERYL Case No. 2:23-¢cv-20376-CCC-SDA
EICHENBAUM, and ROXANNE
KUZOWSKY, as representatives of a
class of similarly situated persons, and
on behalf of the BED BATH &
BEYOND, INC. 401(K) SAVINGS
PLAN,

Plaintiffs,
V.
BED BATH & BEYOND, INC.
401(K) SAVINGS PLAN
COMMITTEE and LAURA
CROSSEN,

Defendants.

[PROPOSED] ORDER GRANTING FINAL APPROVAL OF CLASS
ACTION SETTLEMENT

The above-entitled matter came before the Court on the Plaintiffs’
Unopposed Motion for Final Approval of Class Action Settlement. ECF No.
After review of the Unopposed Motion for Final Approval of Settlement and the

attachments thereto, the Court GRANTS the motion and ORDERS as follows:!

I All defined terms contained herein shall have the same meaning as set forth in the
Settlement Agreement executed by the Parties and filed with the Court.

1
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1. The Court has jurisdiction over the subject matter of this action and
personal jurisdiction over all parties to this action, including all members of the
Settlement Class.

2. The Court certifies, for Settlement purposes only, the following
Settlement Class:

All Participants whose individual Plan accounts were adjusted by any

amount due to the Market Value Adjustment that was applied to the

Plan’s interest in the MassMutual Guaranteed Interest Account after

Bed Bath & Beyond passed a resolution to terminate the Bed Bath &

Beyond, Inc. 401(k) Savings Plan in 2023, along with their
Beneficiaries and Alternate Payees of record, excluding Defendants.

The Court finds that this Settlement Class meets all of the requirements of Rule
23(a) and 23(b)(1).

3. Pursuant to Rules 23(e)(1)(A) and (C), the Court hereby approves of
the Settlement of the Released Claims covered by this Settlement Agreement and
adjudge the terms of the Settlement Agreement to be fair, reasonable, and adequate
to the Plan and the Class Members.

4. The Court hereby orders that the Settling Parties take all necessary
steps to effectuate the terms of the Settlement Agreement.

5. The Court hereby finds that under Fed. R. Civ. P. 23(¢)(2) the
Settlement Notice constituted the best notice practicable under the circumstances
and that due and sufficient notice of the Final Fairness Hearing and the rights of all

Class Members has been provided.
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6. In accordance with the Court’s Orders, and as reflected in the
information from the Settlement Administrator, Analytics Consulting LLC,
Settlement Notices were timely distributed by first-class mail to all Class Members
who could be identified with reasonable effort. The Settlement Administrator
searched for updated address information for those returned as undeliverable, and
re-mailed notices to those Class Members. In total, % were ultimately returned
as undeliverable. In addition, pursuant to the Class Action Fairness Act, 29 U.S.C.
§ 1711, et seq. (“CAFA™), notice was provided to the Attorneys General for each
of the states in which a Class Member resides and the Attorney General of the
United States.

7. The Court finds that the Settlement is fair, reasonable, and adequate,
based on the following findings of fact, conclusions of law, and determinations of
mixed fact/law questions:

A.  The Settlement resulted from arm’s-length negotiations by
experienced and competent counsel overseen by a neutral mediator;

B.  The Settlement was negotiated only after Class Counsel had
conducted a thorough investigation and the Parties had fully briefed
Defendants' motion to dismiss;

C.  The Settling Parties were well positioned to evaluate the value

of the Class Action;
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D.  Ifthe Settlement had not been achieved, both Plaintiffs and
Defendants faced the expense, risk, and uncertainty of extended litigation;

E. The amount of the Settlement ($1,950,000.00) is fair,
reasonable, and adequate. The Settlement amount is within the range of
reasonable settlements that would have been appropriate in this case, based
on the nature of the claims, the potential recovery, the risks of litigation, and
settlements that have been approved in other similar cases;

F. The Class Representatives have actively and independently
participated in the Class Action;

G.  The Class Representatives and Class Counsel have concluded
that the Settlement Agreement is fair, reasonable, and adequate;

H.  Class Members had the opportunity to be heard on all issues
regarding the Settlement and release of claims by submitting objections to
the Settlement Agreement to the Court;

L. There were  objections to the settlement.  of those
objections were timely. The Court has considered all of them, and they do
not affect the Court’s determination that the Settlement is fair, reasonable,
and adequate. Accordingly, the Court overrules them with prejudice; and

J. The Settlement was reviewed by an independent fiduciary,

Gallagher Fiduciary Advisors, LLC, who has approved the Settlement.
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8. The Motion for Final Approval of the Settlement Agreement is hereby
GRANTED, the Settlement of the Class Action 1s APPROVED as fair, reasonable
and adequate to the Plan and the Settlement Class.

9. This Action and all Released Claims asserted therein whether asserted
by Class Representatives on their own behalf or on behalf of the Class Members,
or on behalf of the Plan, are hereby dismissed with prejudice without costs to any
of the Settling Parties other than as provided for in the Settlement Agreement.

10.  The Plan, the Settlement Class, and each Class Member (and their
respective heirs, beneficiaries, executors, administrators, estates, past and present
partners, officers, directors, agents, attorneys, predecessors, successors, and
assigns) shall be: (a) conclusively deemed to have, and by operation of the Final
Approval Order shall have, fully, finally, and forever settled, released,
relinquished, waived, and discharged the Released Parties from all Released
Claims; and (b) barred and enjoined from suing the Released Parties in any action
or proceeding alleging any of the Released Claims.

11.  The Settlement Class and each Class Member have hereby released
the Released Parties and Class Counsel for any claims, liabilities, and attorneys’
fees and costs arising from the allocation of the Gross Settlement Amount or Net
Settlement Amount and for all tax liability and associated penalties and interest as

well as related attorneys’ fees and costs.
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12.  The provisions of Sections 3.2.3, 3.2.4 and 3.2.5 of the Settlement
Agreement shall apply even if any Class Member may thereafter discover facts in
addition to or different from those which the Class Members or Class Counsel now
know or believe to be true with respect to the Class Action and the Released
Claims, whether or not such Class Members receive a monetary benefit from the
Settlement, whether or not such Class Members actually received the Settlement
Notice, whether or not such Class Members have filed an objection to the
Settlement or to any application by Class Counsel for an award of Attorneys’ Fees
and Costs, and Administrative Expenses, and whether or not the objections or
claims for distribution of such Class Members have been approved or allowed.

13.  The Court finds that all applicable CAFA requirements have been
satisfied.

14.  The Court finds that an award of attorneys’ fees to Class Counsel in
the amount of $650,000.00 (equal to one-third of the Gross Settlement Amount) is
reasonable. The Court further finds that reimbursement of litigation expenses in the
amount of $[--] and payment to Analytics Consulting LLC in the amount of $[--]
for Settlement Administration expenses is likewise reasonable.

15. To Class Representatives Harvey, Eichenbaum, and Kuzowsky, the

Court awards class representative awards of $7,500 each.
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16.  The Plan of Allocation is approved. The Settlement Administrator
shall have final authority to determine each Class Member’s Settlement Credit
Amount in accordance with the Plan of Allocation. The Settlement Administrator
1s further authorized to direct the Escrow Agent to make such distributions from
the Qualified Settlement Fund as necessary to implement the Plan of Allocation.

17.  Within thirty-one (31) calendar days following the issuance of all
Settlement payments to Class Members as provided by the Plan of Allocation
approved by the Court, the Settlement Administrator shall prepare and provide to
Class Counsel and Defense Counsel a list of each Person who received a
Settlement payment from the Qualified Settlement Fund and the amount of such
payment.

18.  Upon the Effective Date of this Order under the Settlement
Agreement, all Settling Parties, the Settlement Class, and the Plan shall be bound
by the Settlement Agreement and by this Final Approval Order.

19. The Court shall retain jurisdiction to enforce and interpret the

Settlement Agreement.

It is so ORDERED this _ day of , 2025.

Honorable Claire. C. Cecchi
United States District Judge
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February _, 2025

VIA FEDEX

TO:  Federal and State Officials Identified on Attached Distribution List

Re:  Harvey et al. v. Bed Bath & Beyond, Inc. 401(k) Savings Plan Committee et al.
United States District Court for the District of New Jersey

Case No. 2:23-cv-20376-CCC-SDA

Class Action Fairness Act Notice Pursuant to 28 U.S.C. § 1715

Analytics Consulting LLC (“Analytics”), an independent Settlement Administrator, on behalf of
Defendants Bed Bath & Beyond, Inc. 401(k) Savings Plan Committee and Laura Crossen
(“Defendants”), hereby provides your office with this notice under the provisions of the Class
Action Fairness Act, 28 U.S.C. § 1715, to advise you of the proposed settlement of the above-
captioned class action lawsuit (the “Class Action”) currently pending in the United States District
Court for the District of New Jersey, in which Plaintiffs allege that Defendants breached their
fiduciary duties under the Employee Retirement Income Security Act of 1974 (“ERISA”), 29
U.S.C. § 1001 ef seq., in connection with the management of the Bed Bath & Beyond, Inc. 401(k)
Savings Plan (the “Plan”).

Plaintiffs filed a motion with the United Stated District Court for the District of New Jersey on
February 14, 2025, requesting preliminary approval of the proposed settlement. The Court has not
granted preliminary approval of the proposed settlement yet, nor has it scheduled a hearing for
preliminary approval or final approval of the settlement.

In accordance with 28 U.S.C. § 1715(b), Defendants state as follows:
a1 The operative Complaint and any materials filed with the Complaint.

The operative complaint in the Class Action is contained on the enclosed CD. In addition,
the operative complaint and all other pleadings and records filed in the Class Action are
available on the internet through the federal government’s PACER service at
https://ect.njd.uscourts.gov/cgi-bin/login.pl. Additional information about the PACER
service may be found at https://www.pacer.gov.

2) Notice of any scheduled judicial hearing in the class action.

As of the time and date of the transmittal of this notice, no judicial hearings are presently
scheduled. Plaintiffs in the Class Action filed an unopposed motion for preliminary
approval of the proposed class action settlement on February 14, 2025. The court has not
yet acted on the motion or set a hearing date. If any hearings are scheduled, information
concerning the date, time, and location of those hearings will be available through PACER
and can be accessed as described in section (1) above.



Case 2:23-cv-20376-CCC-SDA  Document 61-1  Filed 02/14/25 Page 83 of 121

(&)

(C))

(©))

()

)

PagelD: 725

Any proposed or final notification to class members.

Plaintiffs” Motion for Preliminary Approval of the Class Action Settlement (Dkt. No. ),
the Memorandum of Law in Support of Plaintiffs’ Motion for Preliminary Approval of the
Class Action Settlement (Dkt. No. ), and all other supporting documents (Dkt. Nos. )
are contained on the enclosed CD. The proposed form of direct notice to settlement class
members, which is defined in Paragraph 1.43 of the class action settlement agreement dated
February _ , 2025 (“Settlement Agreement”), provides notice of the proposed settlement
and is included as Exhibit A to the Settlement Agreement on the enclosed CD.

The court has not yet approved the proposed form of notice. Because the proposed
settlement class would likely be certified under Rule 23(b)(1) of the Federal Rules of Civil
Procedure, the notices explain that there is no right to request exclusion from the
settlement.

Any proposed or final class action settlement.

As discussed in section (3) above, the parties’ Settlement Agreement and its exhibits (Dkt.
No. ) are included on the enclosed CD. The court has not yet granted preliminary or
final approval of the settlement.

Any settlement or other agreement contemporaneously made between class counsel
and counsel for Defendants.

There are no additional agreements between class counsel and counsel for Defendants,
other than those reflected in the Settlement Agreement.

A final judgment or notice of dismissal.

No final judgment or notice of dismissal has yet been entered in the Class Action. Upon
entry, a copy of the Final Order and Judgment will be available through PACER and can
be accessed as described in section (1) above.

Names of class members who reside in each state and the estimated proportionate
share of the claims of such members to the entire settlement.

A list of the names of class members who reside in each state, based on the last mailing
address known to Defendants, is included on the enclosed CD. The specific settlement
allocation to each class member will be determined by the Settlement Administrator
according to a court-approved formula. As a result, Defendants do not yet know how much
each class member will receive, and it is not feasible to determine the estimated
proportionate share of the claims of the class members who reside in each state to the entire
settlement. Upon final approval of the court, the settlement proceeds will be distributed
among the class members according to the Plan of Allocation set forth in the Settlement
Agreement.
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3) Any written judicial opinion relating to the materials described in sections (3)
through (6).

No written judicial opinions have been issued relating to the proposed settlement as of this
time.

The Defendants in this matter are represented by Christopher Boran and Tom Severson of Morgan,
Lewis & Bockius LLP, 110 North Wacker Drive, Suite 2800, Chicago, IL 60606. Should you
have any questions regarding this matter, please do not hesitate to contact Mr. Boran or Mr.
Severson at (312) 324-1000.

Thank you for your attention to this matter.

Sincerely,
Office of the Settlement Administrator

Enclosures
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FIRM OVERVIEW

Engstrom Lee is a Minneapolis-based plaintiffs’ class-action firm that focuses on
retirement, employment, and consumer law. Collectively, the partners have more than 50
years of experience and have won recoveries for more than 500,000 clients through class
actions.

Until 2022, four of the partners were attorneys in the Employment Retirement Income
Security Act (ERISA) practice group at Nichols Kaster, which had recovered more than
$300MM for its clients since Partner Carl Engstrom founded the practice in 2015.

Engstrom Lee is led by its skilled and experienced partners.

CARL ENGSTROM represents employees who have been harmed by retirement plan
malfeasance, discrimination, and workplace injuries, as well as whistleblowers seeking to
report tips to the Securities and Exchange Commission. Prior to co-founding Engstrom Lee,
Carlfounded the ERISA Practice Group at Nichols Kaster, a national class action firm. From
the time Carl founded the Group in 2015 until he left it to form Engstrom Lee, it recovered
more than $300 million on behalf of retirement plan participants through class actions.
Carl has served as class counsel in numerous cases including those against Fidelity,
McKinsey & Co., Goldman Sachs, Putnam Investments, Allianz Asset Management,
Principal Global Investors, JP Morgan Chase Bank, among other Fortune 500 companies.
Before entering private practice, Carl clerked for Judge Hudson of the Minnesota Court of
Appeals and Judge Carruthers in Hennepin County District Court. Before attending law
school, Carl spent six years working as a financial advisor, earning the Certified Financial
Planner (CFP) designation.

Representative matters: Bhatia v. McKinsey & Co., Inc., Case No. 1:19-cv-01466
(S.D.N.Y.); Urakhchin, et al. v. Allianz Asset Mgmt of Am., LLP, Case No. 8:15-CV-01614
(CD Cal); Sims, et alv. BB&T Corp., et al., Case No. 1:15-CV-00732 (M.D.N.C.); Walther,
etal. v. Wood, et al., Case No. 1:23-cv-00294 (N.D. Ind.); Colon v. Johnson, et al., Case
No. 8:22-cv-00888 (M.D. Fla.). Brotherston, et al. v. Putnam Investments, LLC, et al.,
Case No. 1:15-CV-13825 (D. Mass.); Moreno, et al. v. Deutsche Bank Am. Holding Corp.,
etal., Case No. 1:15-CV-09936 (S.D.N.Y.); Main, et al. v. American Airlines Inc., et al.,
Case No. 4:16-CV-00473 (N.D. Tex.); In re M&T Bank Corp. ERISA Litig., Case No. 1:16-
CV-00375 (W.D.N.Y.); Johnson, et al. v. Fujitsu Tech. and Bus. of Am., Inc., etal., Case
No. 5:16-cv-03698 (N.D. Cal.); Andrus, et al. v. New York Life Ins. Co., et al., Case No.
1:16-CV-05698 (S.D.N.Y.); Morin, et al. v. Essentia Health, et al., Case No. 0:16-CV-
04397 (D. Minn.); Beach v. JPMorgan Chase Bank, et al., Case No. 1:17-CV-00653
(S.D.N.Y.); Insignia v. United of Omaha Life Ins. Co., Case No. 8:17-CV-00179 (D. Neb.);
Velazquez v. Mass. Fin. Servs. Co. et al, Case No. 1:17-CV-11249 (D. Mass.); Larson, et
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al. v. Allina Health System, et al., Case No. 0:17-CV-03835 (D. Minn.); Karpik et al v.
Huntington Bancshares Inc. et al., Case No. 2:17-CV-01153 (S. D. Ohio); Nelsen, et al. v.
Principal Global Investors Trust Co., et al., Case No. 4:18-cv-00115 (S.D. lowa); Reetz v.
Lowe’s Cos., Inc. et al, Case No. 5:18-CV-00075 (W.D.N.C.); McGinnes, et al v.
FirstGroup Am., Inc. et al., Case No. 1:18-CV-00326 (S.D. Ohio); Stevens v. SEI
Investments Co., et al., Case No. 2:18-CV-04205 (E.D. Pa.); Moitoso etalv. FMR LLC et
al, Case No. 1:18-CV-12122 (D. Mass.); Toomey, et al v. DeMoulas Super Markets, Inc.,
etal., Case No. 1:19-CV-11633 (D. Mass.); Kirk et al., v. Retirement Committee of
CHS/Community Health Systems, Inc., et al., Case No. 3:19-cv-00689 (M.D. Tenn.);
Walther, et al. v. Wood, et al., Case No. 1:23-cv-00294 (N.D. Ind.); Bowers, et al. v.
Russell, et al., Case No. 1:22-cv-10457 (D. Mass.); Knudsen, et al. v. MetLife Group, Inc.,
Case No. 2:23-cv-00426 (D.N.J.); Colon v. Johnson, et al., Case No. 8:22-cv-00888 (M.D.
Fla.).

Education: A.B. Harvard College, cum laude (1998), J.D. University of Minnesota Law
School, magna cum laude (2012).

CHARLIE GOKEY is a partner at Engstrom Lee LLC where he represents workers in ERISA
class actions. Prior to joining Engstrom Lee in 2023 as the firm’s first lateral partner, he was
a partner at Robins Kaplan LLP, where he regularly litigated ERISA claims and prosecuted
large-scale fraud and other corporate malfeasance, including within the healthcare
industry, with clients including UnitedHealthcare and Target Corporation. He has helped
recover more than $150 million on behalf of his clients. Charlie started his career litigating
constitutional matters at all levels of the federal judiciary as a fellow at a national civil
liberties organization in Washington, DC, before serving as a law clerk in the U.S. District
Court of the Eastern District of Virginia. He then entered private practice, working at the
international law firm, Quinn Emanuel Urquhart and Sullivan LLP.

Representative Matters: BCBSM, Inc., d/b/a Blue Cross and Shield of Minnesota v. GS
Labs, LLC, Case No. 22-cv-513 (D. Minn.); Mission Toxicology, LLC et al v.
UnitedHealthcare Insurance Company et al., Case No. 5:17-cv-1016 (W.D. Tex.); Blue
Cross of California, et al. v. Sonoma West Medical Center, Inc. et al., Case No. 2:18-cv-
04912 (C.D. Cal.); Premera Blue Cross v. GS Labs, LLC, Case No. 2:21-cv-01399 (W.D.
Wash.); UnitedHealthCare Services, Inc., et al. v. Team Health Holdings, Inc., et al.,
Case No. 3:21-CV-00364 (E.D. Tenn.); Fremont Emergency Services, LTD., et al. v.
UnitedHealthcare Insurance Company, et al., Case No. 2:2022-cv-01118 (D. Nev.);
UnitedHealthcare Insurance Company, et al. v. Envision Healthcare Corporation, et al.,
Case No. 3:22-cv-00697 (M.D. Tenn.); GS Labs, LLC v. Medica Insurance Company,
Case No. 0:22-cv-02988 (D. Minn.); Walther, et al. v. Wood, et al., Case No. 1:23-cv-
00294 (N.D. Ind.); Bowers, et al. v. Russell, et al., Case No. 1:22-cv-10457 (D. Mass.);
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Knudsen, et al. v. MetLife Group, Inc., Case No. 2:23-¢cv-00426 (D.N.J.); Colon v.
Johnson, et al., Case No. 8:22-cv-00888 (M.D. Fla.).

Education: B.A. Carleton College, cum laude (2008), J.D. Georgetown University Law
Center, magna cum laude (2013).

JENNIFER LEE is a founding partner at Engstrom Lee where she works on ERISA class
actions representing workers whose retirement savings have been squandered due to
imprudence, self-dealing, and fraud. Prior to co-founding Engstrom Lee, Jenny worked at a
nationally ranked plaintiffs' class action firm where she served as class counselin ERISA
cases against McKinsey & Co., Allianz Asset Management, American Century, BB&T, among
other Fortune 500 companies and financial institutions. As class counsel she has
recovered tens of millions of dollars on behalf of her clients through ERISA. Jenny has been
invited to speak at industry and bar events on ERISA litigation. Jenny previously worked at
the ACLU's National Office where she served as counsel on constitutional cases across the
country before federal district courts, courts of appeals, and the United States Supreme
Court. Jenny began her career at the international corporate law firm, Cravath, Swaine &
Moore LLP, where she worked on antitrust, intellectual property matters, and white-collar
investigations.

Representative matters: Bhatia v. McKinsey & Co., Inc., Case No. 1:19-cv-01466
(S.D.N.Y.); Urakhchin, et al. v. Allianz Asset Mgmt of Am., LLP, Case No. 8:15-CV-01614
(C.D. Cal); Intravaia et al v. National Rural Electric Cooperative Association, et al., Case
No. 1:19-cv-00973 (E.D. Va); Wildman et al v. American Century Services, LLC, et al.,
Case No. 4:16-CV-00737 (W.D. Mo.); Klawonn v. Board of Directors for the Motion
Picture Industry Pension Plans, et al., Case No. 2:20-cv-09194-DMG-JEM (C.D. Cal.);
Carrigan, et al. v. Xerox Corporation, et al., Case No. 3:21-cv-01085 (D. Conn.); Sims, et
alv. BB&T Corp., etal., Case No. 1:15-CV-00732 (M.D.N.C.); Mass v. The Regents Of The
University of California, Case No. RG17-879223 (Ca. Sup. Ct.); Walther, et al. v. Wood,
etal., Case No. 1:23-cv-00294 (N.D. Ind.); Colon v. Johnson, et al., Case No. 8:22-cv-
00888 (M.D. Fla.).

Education: B.A. Yale College, cum laude (2006), J.D. University of Chicago Law School,
with honors (2010).

BRANDON MCDONOUGH is a founding partner at Engstrom Lee. He has spent his entire
career representing employee, consumer, and civil rights plaintiffs around the country. His
cases have included police misconduct, consumer privacy, deceptive advertising, and
retirement plan mismanagement cases. He currently represents current and former
employees whose retirement accounts have been shortchanged due to excessive fees,
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imprudent investments, employer self-dealing, and general mismanagement. Brandon has
been appointed class counsel in numerous cases, including those against Goldman Sachs,
McKinsey & Co., Lowe’s Companies, American Airlines, Putnam Investments, and other
Fortune 500 companies.

Representative matters: Falberg v. The Goldman Sachs Group, Inc. etal., Case No.
1:19-CV-09910 (S.D.N.Y.); Toomey et al v. DeMoulas Super Markets, Inc., et al., Case No.
1:19-CV-11633 (D. Mass.); Bhatia v. McKinsey & Company, Inc. et al., Case No. 1:19-CV-
01466 (S.D.N.Y.); Clark, et al. v. Oasis Outsourcing Holdings Inc., et al., Case No. 9:18-
CV-81101 (S.D. Fla.); McGinnes, et al. v. FirstGroup America, Inc., et al., Case No. 1:18-
CV-00326 (S.D. Ohio); Reetz v. Lowe’s Companies, Inc., et al., Case No. 5:18-CV-00075
(W.D.N.C.); Karpik et al v. Huntington Bancshares Inc. et al., Case No. 2:17-CV-01153
(S. D. Ohio); Andrus, et al. v. New York Life Ins. Co., etal., Case No. 1:16-CV-05698
(S.D.N.Y.); Main, et al. v. American Airlines Inc., et al., Case No. 4:16-CV-00473 (N.D.
Tex.); Brotherston, et al. v. Putnam Investments, LLC, et al., Case No. 1:15-CV-13825 (D.
Mass.); Broberg v. Debt Arbitrators, LLC, Case No. 0:13-CV-02131 (D. Minn.).

Education: A.B. University of Chicago, J.D. (2008), University of Minnesota Law School,
cum laude (2012).

MARK THOMSON is a founding partner at Engstrom Lee where he works on ERISA class
actions representing workers whose retirement savings have been squandered due to
imprudence, self-dealing, and fraud. Prior to co-founding Engstrom Lee, Mark worked at a
nationally ranked plaintiffs’ class action firm where he served as class counsel in ERISA
cases against Fidelity, Lowe’s, Aon Hewitt, JPMorgan Chase, and FirstGroup, among other
Fortune 500 companies and financial institutions. As class counsel he has recovered tens
of millions of dollars on behalf of his clients through ERISA. Mark began his career as a law
clerk for Justice David Lillehaug and Justice Anne McKeig on the Minnesota Supreme Court.

Representative matters: Colon v. Johnson et al., Case No. 888-TPB-TGW (M.D. Fla.);
Moitoso etalv. FMR LLC et al, Case No. 1:18-CV-12122 (D. Mass.); McGinnes et al v.
FirstGroup Am., Inc. et al., Case No. 1:18-CV-00326 (S.D. Ohio); Reetz v. Lowe’s Cos.,
Inc. et al, Case No. 5:18-CV-00075 (W.D.N.C.); Velazquez v. Mass. Fin. Servs. Co. et al,
Case No. 1:17-CV-11249 (D. Mass.); Beach v. JPMorgan Chase Bank et al, Case No.
1:17-CV-00563 (S.D.N.Y.); Morin v. Essentia Health et al, Case No. 0:16-CV-04397 (D.
Minn.); Nelsen et al v. Principal Glob. Invs. Tr. Co. et al, Case No. 4:21-CV-00134 (S.D.
lowa); Baylog et al v. HashFlare LP, Case No. 2:18-CV-03043 (C.D. Cal.); Carter et al v.
CIOX Health, LLC et al, Case No. 6:14-CV-06275 (W.D.N.Y.); McCracken et al v. Verisma
Sys., Inc. et al, Case No. 6:14-CV-06248 (W.D.N.Y.).
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Education: B.A. University of Minnesota, summa cum laude (2011), J.D. Harvard Law
School (2016).

NICHOLAS THOMPSON is a founding partner at Engstrom Lee LLC and the chair of the
firm’s railroad practice. He represents employees who have been discriminated against or
seriously injured through the negligence of others. His work in high-profile cases has
earned him numerous awards, and he is frequently invited to present on matters affecting
employees who have been discriminated against and/or injured. Nick also serves on the
Board of Academy of Rail Labor Attorneys (ARLA). Nick has earned record jury verdicts in
disability discrimination cases, retaliation, and injury cases.

Representative matters: Mills v. Union Pacific R.R. Co., Case No. 1:22-cv-00143-DCN
(D. Idaho); Sanders v. Union Pacific R.R. Co., Case No. 4:20-cv-03023 (D. Neb); Bell v.
CSX Transportation, Inc., Case No. 1:18-cv-00744-MJG (D. Md.); Mlsna v. Union Pacific
R.R Co., Case No. 3:18-cv-00037-wmc (W.D. Wis.); Renard v. Union Pacific R.R. Co.,
Case No. 4:21-cv-00589 (W.D. Wis.).

Education: B.A. University of Wisconsin-Madison (2005); J.D., University of Minnesota
Law School (2008).
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Richard W. Simmons

Richard W. Simmons is the President of Analytics Consulting LLC!. Mr. Simmons joined
Analytics in 1990 and has more than 33 years of experience developing and implementing class
action communications and settlement programs.

Mr. Simmons’ first legal notice consulting engagement was the Schwan’s Salmonella Litigation
settlement (In Re: Salmonella Litigation, Case No. 94-cv-016304 (D. Minn.)). Since then, he has:

e Developed and implemented notice campaigns ranging in size up to 45 million known class
members (and 180 million unknown class members);

e Testified regarding legal notice in building products, civil rights, consumer products,
environmental pollution, privacy, and securities litigation settlements;

e Managed claims processes for settlement funds ranging up to $1 billion in value.

As part of Analytics’ ongoing class action notice consulting practice, Mr. Simmons:

o testified regarding the adequacy of notice procedures in direct notice cases (including the
development of class member databases);

e testified regarding the adequacy of published notice plans;

e has been appointed as a Distribution Fund Administrator by the Securities and Exchange
Commission tasked with developing Distribution Plans for court approval;

e has been retained as an expert by the Federal Trade Commission to testify regarding the
effectiveness of competing notice plans and procedures; and,

e acted as the primary author for the Duke Law Center’s guidelines for best practices
regarding the evaluation of class action notice campaigns.

e assisted in developing the George Washington University Law School’s Class Action Best
Practices Checklist.

e acted as the primary author for the Rabiej Litigation Law Center’ forthcoming Class
Action Best Practices.

In addition to his class action consulting work, Mr. Simmons has taught a college course in antitrust
economics, was a guest lecturer at the University of Minnesota Law School on issues of statistical
and economic analysis, was a charter member of the American Academy of Economic and
Financial Experts and was a former referee for the Journal of Legal Economics (reviewing and
critiquing peer reviewed articles on the application of economic and statistical analysis to legal
issues). Mr. Simmons is a published author on the subject of damage analysis in Rule 10b-5
securities litigation.

1 In October 2013, Analytics Consulting LLC acquired Analytics Incorporated. I am the former President or Analytics
Incorporated. References to Analytics herein include the prior legal entities.
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Mr. Simmons graduated from St. Olaf College with a B.A. in Economics (with a year at University
College, Dublin), pursued a PhD. in Agricultural and Applied Economics (with a concentration in
industrial organization and consumer/behavioral economics) at the University of Minnesota?, and
has received formal media planning training from New York University.

APPLICATION OF TECHNOLOGY TO CLASS ACTION SETTLEMENTS

Mr. Simmons has been a visionary in the application of the Internet to class action notice
campaigns and the management of settlements:

In 1995, Mr. Simmons was the first in the nation to support class action settlements with
an online presence, that included the ability to check online, the status of their claims.

In 2000, Mr. Simmons invented online claims submission in class action litigation, filing
a patent application governing “Method and system for assembling databases in multiple-
party proceedings” US20010034731 Al.

In 2002, Mr. Simmons established an online clearinghouse for class action settlements that
provided the public with information regarding class action settlements and provided them
with the ability to register for notification of new settlements. This clearinghouse received
national press attention as a resource for class action settlements.

From 2003 through 2013, Analytics’ incremental changes in Internet support included class
member verification of eligibility, locater services that identified retail outlets that sold
contaminated products, secure document repositories, and multi-language support.

In 2014, Mr. Simmons was the first to utilize and testify regarding product-based targeting
in an online legal notice campaign

In 2014, Analytics, under Mr. Simmons’ leadership, released the first-class action
settlement support site developed under e-commerce best practices.

SPEAKER/EXPERT PANELIST/PRESENTER

Mr. Simmons has presented to panels of judges and lawyers on issues regarding class notice,
claims processing, and disbursement:

Mr. Simmons served as a panelist for the Francis McGovern Conferences on “Distribution
of Securities Litigation Settlements: Improving the Process”, at which regulators, judges,
custodians, academics, practitioners and claims administrators participated.

In 2011, Mr. Simmons was a panelist at the Federal Judicial Center’s workshop/meetings
regarding class action notice and settlement administration.

In 2014, Mr. Simmons was invited to be interviewed by the Consumer Financial Protection
Bureau as an expert on notice and claims administration in class action litigation as part of
their study on arbitration and consumer class litigation waivers

Z Mr. Simmons suspended work on his dissertation to acquire and manage Analytics.
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In 2016, Mr. Simmons presented results of research regarding the impact of forms of notice
on fund participation rates to the Federal Trade Commission.

In 2019, Mr. Simmons was the only claims administration expert invited to be a panelist to
the Federal Trade Commission’s Workshop on Consumers and Class Action Notices,
where he spoke regarding the impact of different forms of notice on settlement participation
rates and improving response rates to class action notices.

In 2023, Mr. Simmons was a panelist for the Rabiej Litigation Law Center Bench-Bar
Conference regarding Class Action Settlements where he spoke regarding maximizing
claims rates in consumer class action settlements.

Mr. Simmons’ speaking engagements regarding class notice include:

Maximizing Claims Rates in Consumer Class Actions, Rabiej Litigation Law Center
(2023)

Technology and Class Action Settlements, National Association of Securities and Consume
Attorneys (2023),

Risks and Regulations: Best Practices that Protect Class Member Confidentiality presented
at the HB Litigation Conference on Class Action Mastery in New York City (2018)
Recent Developments in Class Action Notice and Claims Administration presented at
Practising Law Institute in New York City (2017)

The Beginning and the End of Class Action Lawsuits presented at Perrin Class Action
Litigation Conference in Chicago (2017);

Class Action Administration: Data and Technology presented at Harris Martin Target Data
Breach Conference in San Diego (2014);

Developments in Legal Notice, accredited CLE Program, presented at Susman Godfrey in
Dallas (2014)

Developments in Legal Notice, accredited CLE Program, presented at Shook Hardy &
Bacon, LLP in Kansas City (2013),

Developments in Legal Notice, accredited CLE Program, presented at Halunen &
Associates in Minneapolis (2013),

Class Actions 101: Best Practices and Potential Pitfalls in Providing Class Notice, CLE
Program, presented by Brian Christensen and Richard Simmons, to the Kansas Bar
Association (March 2009).

Mr. Simmons’ writings regarding class notice include:

Crafting Digital Class Notices That Actually Provide Notice - Law360.com, New York
(March 10, 2016).
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JUDICIAL COMMENTS AND LEGAL NOTICE CASES

In evaluating the adequacy and effectiveness of Mr. Simmons’ notice campaigns, courts have
repeatedly recognized Mr. Simmons’ work. The following excerpts provide recent examples of
such judicial approval in matters where the primary issue was the provision of class notice.

Honorable Stephen J. Murphy III, Doe 1 v. Deja vu Servs., Inc., No. 2:16-cv-10877, ECF No. 77
(E.D. Mich. June 19, 2017):

Also, the Plaintiffs certified that notice had been provided in accordance with the Court's
preliminary approval order. The notices stated—in clear and easily understandable
terms—the key information class members needed to make an informed decision: the
nature of the action, the class claims, the definition of the class, the general outline of
the settlement, how to elect for a cash payment, how to opt out of the class, how to object
to the settlement, the right of class members to secure counsel, and the binding nature
of the settlement on class members who do not to opt out.

* k¥

In addition, the parties took additional steps to provide notice to class members,
including through targeted advertisements on social media. The Court finds that the
parties have provided the “best notice that is practicable under the circumstances,” and
complied with the requirements of the Federal Rules of Civil Procedure, the Class Action
Fairness Act of 2005, and due process.?

Associate Justice Edward P. Leibensberger, Geanacopoulos v. Philip Morris USA, Inc., No.
9884CV06002, Dkt. No. 230 (Mass. Super. Ct. Sept. 30, 2016):

The Court finds that the plan of Notice as described in paragraphs 12 through 20 of the
Settlement Agreement, including the use of email, mail, publication and internet notice,
constituted the best notice practicable under the circumstances and constituted due and
sufficient notice to the Class.

Honorable Edward J. Davila, In re: Google Referrer Header Privacy Litig., No. 5:10-cv-04809,
ECF No. 85 (N.D. Cal. Mar. 31, 2015):

On the issue of appropriate notice, the court previously recognized the uniqueness of the
class asserted in this case, since it could potentially cover most internet users in the United
States. On that ground, the court approved the proposed notice plan involving four media
channels: (1) internet-based notice using paid banner ads targeted at potential class
members (in English and in Spanish on Spanish-language websites); (2) notice via “earned

3 Unless otherwise indicated, citations are omitted and emphasis is added.
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media” or, in other words, through articles in the press; (3) a website decided solely to the
settlement (in English and Spanish versions), and (4) a toll-free telephone number where
class members can obtain additional information and request a class notice. In addition,
the court approved the content and appearance of the class notice and related forms as
consistent with Rule 23(c)(2)(B).

The court again finds that the notice plan and class notices are consistent with Rule 23,
and that the plan has been fully and properly implemented by the parties and the class
administrator.

Honorable Terrence F. McVerry, Kobylanski. v. Motorola Mobility, Inc., No. 2:13-cv-01181, ECF
No. 43 (W.D. Pa. Oct. 9, 2014):

The Court finds that the distribution of the Notice to Settlement Class Members Re:
Pendency of Class Action, as provided for in the Order Granting Preliminary Approval for
the Settlement, constituted the best notice practicable under the circumstances to all
Persons within the definition of the Class and fully met the requirements of due process
under the United States Constitution.

Honorable Thomas N. O’Neill, Jr., In re: CertainTeed Fiber Cement Siding Litig., No. 2:11-md-
02270, ECF No. 119 (E.D. Pa. Mar. 20, 2014):

Settlement class members were provided with notice of the settlement in the manner and
form set forth in the settlement agreement. Notice was also provided to pertinent state and
federal officials. The notice plan was reasonably calculated to give actual notice to
settlement class members of their right to receive benefits from the settlement or to be
excluded from the settlement or object to the settlement. The notice plan met the
requirements of Rule 23 and due process.

Honorable Robert W. Gettleman, /n re Aftermarket Filters Antitrust Litig., No. 1:08-cv-04883,
ECF No. 1031 (N.D. Ill. Oct. 25, 2012):

Due and adequate notice of the Settlement was provided to the Class. . .. The manner of
giving notice provided in this case fully satisfies the requirements of Federal Rule of Civil
Procedure 23 and due process, constitutes the best notice practicable under the
circumstances, and constituted due and sufficient notice to all persons entitled thereto. A
full and fair opportunity was provided to the members of the Class to be heard regarding
the Settlements.

Honorable Marco A. Roldan, Plubell v. Merck & Co., Inc., NO. 04CV235817-01, Final Judgment
and Order (Mo. Cir. Ct. Mar. 15, 2013):

Under the circumstances, the notice of this Settlement provided to Class Members in
accordance with the Notice Order was the best notice practicable of the proceedings and
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matters set forth therein, including the proposed Settlement, to all Persons entitled to

such notice, and said notice fully satisfied the requirements due process and Missouri
law.

Honorable James P. Kleinberg, Skold v. Intel Corp., No. 2005-CV-039231, Order on Motion for
Approval (Cal. Super. Ct. Mar. 14, 2013):

The Court finds that Plaintiff’'s proposed Notice plan has a reasonable chance of
reaching a substantial percentage of class members.

Honorable J. Phil Gilbert, Greenville IL v. Syngenta Crop Prot., Inc., No 3:10-cv-00188, ECF No.
325 (S.D. Ill. Oct. 23, 2012):

The Notice provided to the Class fully complied with Rule 23, was the best notice

practicable, satisfied all constitutional due process requirements, and provides the
Court with jurisdiction over the Class Members.
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